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X H £ de(ign of the enfoing efiay is to efuctdate and 

explain the very abftrufe branch of our law relating to{h» 

i^ature and dodrines of ufes and tru(ts* In. order to ac^ 

V oomplifh this end, it has been thought proper, befidet 

f . • ' » 

giving a general knowledge of ufes and tnifts, to fliew 

• their peculiar operation upon the feveral conveyances 

[. now in prafltice. The author, therefore^ has includedp 

i in this eflfay, a treatife upon conveyance at common law^ 

and thofe deriving their eSeS from the uatute of ufes. 

"The conveyances by feoffment and grant are particularly 

feleded and explained as to their operation at the common. 

law ; thereby making ufes with refpeft to them a fecon- 

dary confideration. As to fines, recoveries, furrendersi, 

&Cr their eife£ls at the common law have been already, and 

at large, treated of by diflTere'nt authors ; and they arc 

therefore in this work only introduced occadonally, as 

ferving to explain fome particular rule relating to ufos. 

In the execution of this work, aod in its reception by ih^ 

jpublic^thc author hasevery thing to fear fioifi the cfonfciouf* 

nefs of his own inability ; but at the fame time he has much 

to hope from that liberafity, which he has already and un- 

* defervedly experienc^ed from gentlemen of the profcflio:). 

As an incitement to the perfecting of this undertakings 

he muft here apply to bimfclf the words of Lord Bacon, 

whyf 
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\v^o on the Jain^ fuhje&ilii» ^prdies luia&lf : <' Uec^^ 
** though I bould not be ignorant of the difficult/ of the 
** matter, which he that taketh in hand fhall foon find ; . 
** or mucih lefs of my own inability, which I had coiltf- 
" niial fenfe and feeling of; yet, becaufe I had more 
*' mean^ or abrolution thdn the ydunger fort, and more 
** leifure than the greater fort, I did think it riot impof- 
** fible to work fome profitable effeS; the rather becaiife, 
'* where an inferior wit is beiit and converfant upon one 
*' fubje<9:, he (hall many times with patience and liiedi- 
** dation diCToIve afid urido many of the knots, which a 
** greater wit, diftraSed with many matters, would ra- 
** ther cut in two than tinknit : arid at leaft, if my inven^ 
*' tion or judgmeni be too weak, dr too barren, yet, by 
" the benefit of other arts, I did hope to difpofe or di- 
geft the authorities or opinions, which are in cafes of 
ufes, in fuch order and method, as they Ihould take 
light one from another, though they took no light 
** from me/^ 
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ON THE 

• HI3T0RY, NATURE, 

AND L AW S 

> o f 

USES and TRUSTS. 


WHATEVER might originally have 
been the caufes of introducing u«es 
and TRUSTS into this kingdom ; whether 
they were firft introduced by the clergy, in 
order to avoid the ftatutes of mortmain, or 
whether they were introduced on other ac- 
counts, we certainly derive our primal 
notion of them from the civil law. When 
men began to judge of the principles and 
effects of the fidei'commijfa of the civilians, 
they foon found opportunities and reafons fof 
adopting, or at leaft endeavouring to adopt, 
fimilar modes of conveying or devifmg their 
property. . It may not then be unaccepra^ 
ble, or altogether unprofitable, before wc 
enter into our enquiries concerning the laws 
relating^ to ufes and trufts, to give an idea of 
the civil law, as it flood with refpedt to ufes. 
The word ufe in the civil law is applied to 
more purpofes than we find it in our law^ 
That had its i{fus-fru£lusy and its fidei-cotn- 
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fnijfum. The uJus^fruElus is defined to be 
" a right to ufe or enjoy a thing which is 
*^ not our own, preferving it whole arid 
^^"n*/(r;. " entire without fpoiliiig or diminifhing*." 
i^' 1. 1. This kind of ufe had the peculiar quality of 
determining b.y the civil or natural death of 
the perfon who enj6yed it : fb that it was 
nothing elfe than feparating the right of pro- 
perty from that of the prefent enjoyment ; 
and m this fenfe it anfwers very well to our 
notion of a particular tenancy, which allows^ 
the prefent enjoyment to exift in the tenant, 
while the right to the inheritance remains in 
*Ba.ttf«i9.*j^UQtherb. But this ufus-fruBus was not, 
properly and technically fpeaking, called a 
ufe even among the civilians, for ihej:, naade 
this diftin<Slion between a ufu-fru£t and a 
iimilar kind of ufe. i. e. That a tifu-frn£t 
was the right of enjoying ^/ the fruits and 
revenues, which the eftate, that was fubje^ 
to it, was capable of producing -, but that 
ufe confided only in a right to take out of 
the fruits of the ground, 75/^A portion of them 
as might be confumed by uje^ and which 
was necefTary for the perfon who had the 

tit^trr.*** ^* ^^e- ^^^ ^^ ufu-fru£l and the ufe expired 
by the natural or civil death of the perfon 
who had the right to them ; which right was 
* <wd. f. 6. deemed perfpnal d . 

Thus we fee that neither the definition of 
a ufu'fru^l or uje at all anfwers to our idea of 
ufe. The divifion of the civil law which an- 
- ' fwers nearefl: to qur ufe, is called by the wri- 
ters of that lavy fidti^cotnmijfa hareditas^ or 

fidei- 

♦ The cdltioji of Bacon'* readrng on nfes referred lo in the 
c^^ile of the caluin^ wor^, is'^hat W'. Syo. 1785. 
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fidep-commiffum univerfde. Thofe were th6 
appellations given to it by the Roman law, 
v/hilft Monf. Domat calls it fimply a dire£l 
Juhjiitutim or fiduciary bequeft. This kind* 
ofufe arofe upon teftamentary donations, 
and it was called ^fiduciary bequeft, or fidei-- 
commijfa hareditas^ to diftinguifti it from two 
other kinds of bequefts or fubftitutions ; fo 
that the civil law acknowledges three kinds 
of bequefts or fubftitutions. The firft was 
called a vulgar fubftitution; the fecond a 
pupillary fubftitution ; the third a dire^ or 
fiduciary fubftitution or bequeft, or according 
to the RcMTian law a fidei-commiffumr The 
vulgar fubftitution is defined « to be the «. oomat.iib.s. 
" inftitution pf an executor who is called in i»'» »•»• *• 
** default of another, who either cannot or 
^ will not take upon him that quality ;" 
and is nothing more than th.e appointing one 
perfon as executor in default of another. 
Lucius Titius haeres efto, fi mihi Lucius 
Titius haeres non erit^ tujic Seius haeres mihl 
cftof. This fubftitution differs from our '^•^\V,', -. 
conditional eftates only in this, that the con- pup. fub, 
dition in the former cafe is in default of the 
firft executor, but in the latter the condition 
is, that if the donee die without fuch par- 
ticular heirs as are limited in the gift, that 
then the lands (hall revert to the donor &. The ' ^*'^- '^jj^* 
pupillary fubftitution allowed the father not 
only to difpofe of his own lands and goods 
to his child under age, and in default of him, 
or in cafe he died under a particular age, to 
another, but alfo the child's own goods in 
the fame manner ; thereby not only making 
his own will, but that of his child's alfo ^ ' J^?;^^ I- ^' 
Thi3 kind of fubftitution very juftly gives an ar. i' 5. • 
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opportunity of cenfuring the proteftiori, 
which the civil law has afforded it. The 
direfl fubftitution or fiduciary bequeft, or ac- 
cording to the Roman law the fidei-commijfs 
. hareditaSy is the laft, and indeed is the fubr 
ilitution which moft refembtes our explana- 
"fibn of ufe or truft : and it is to this fort of 
fubftitution that we owe our firft introduction 
of ufes. I call it fidei-commifla hareditaSj 
in djftindlion to the generality of the expref- 
fion fidei-commt/fum^ for this latter, I appre- 
hend, alfo includes the pupillary fubfti- 

fi^'!:^'^'^' tutioni. This fidei-commfjfa hareditas kcms 
' firft to have been invented on account of 

fome difability in the devifee to take lands 
of inheritance. Thus were the deportati and 
feregrini fituated ; fo that when a teftator in-: 
tended to leave his lands to this d'^fcrjption 
pf people, he was obliged to give th(sm firft 
to hjs executor with terms of intreaty to dcr 
liver them to the devifee or c'eftuique truft. 
This is explained by the definition we find of 
this kind pf truft ; " eft ultima voluntas, qui 
" quid verbis j^r^r^n/V, non civilibus per /«- 

^Juft.inft. •*' terpqfitam perfonatn^ alicui relinquitur k/- 

«iuo*' ^^' '^^^' '^'^^ manner .of making this fiduciary bequeft 

was this, viz. *^ Rogo te Luci Titi cuni 

" prirhum poteris hsereditatem meam adire, 

\ virfc i>o,ra. << earn Caio Seio reddas, reftituas i." If the 

yi\ ar.i?*n.b. cxecutor or heir therefpre did not perform the 

truft repofed in thejn, the ceftuiqne truji had 

po remedy J for the truftee was bound 

^ nullo vinculo jiifis, fed tantum pudore ;'* 

jhat is, by his own copfcience only. It is 

faid, that ag the cefttiiqt^e (rufi had no remedy, 

the teftator was induced to ufe more ftrong, 

pr rather more fybfk terms of intreaty, and 

' ' ' exprefled 
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expfefled himfelf ** Kogp te ptr/alutem Aih 
** gujiiy' or the like, 't'his kind of intrc^ty 
was evidently introduced, that upon the 
breach of any truft, and upon complaint to 
Auguftus, he would be induced to interfere, 
and fee equity properly adminiftered, taking 
the breach of the truft to be in derogation of 
himfelf. When cejluique truft therefore per- 
ceived the truft to be neglefted, or mifapplied, 
he 'made hisfuit to Auguftus, through whofe 
favour and influence he obtained redrefs* 
This occupation, into which Auguftus wa^ 
involuntarily drawn^ muft foon have been 
rendered very difagreeable and irkfome.- 
Upon this account Auguftus ordered the con- 
fuls, upon applications of this nature, to ex- 
ercife the authority which he had formerly - 
done. At length the cuftom of applying 
againft breaches of trufts became focommon, 
that it was thought neceflary to create a 
praetor, who Ihould have the particular power 
of examining into thofe matters. This perfon 
was denominated^ from the office which he 
held, fidei-commiflarius. Juftinian ^ upon m j^^. \^tt, 
this head has given us the following paflage, *'*^a. 
after having made a previous mention of the^**^^^'^^** 
original ftate of thefe trufts : " Poftea divus 
•* Auguftus primus, femel, iterumque, gratis 
*'' perfonarum motus, vel quia per ipfius fa- 
*? lutem rogatus quis diceretur, ob infignem 
" quorundam perfidiam, juflit cotifulibus, 
** audtoritatem " fuam interponere. Quod 
** quia juftum videhatur, et populare erat, 
** paulatim converfum eft in afliduam jurif- 
** diftionem. Tantufque eorum favor faftus 
*' erat, ut paulatim praetor proprius creare- 
J^ tur, qui de .fidei-commiffariis jiisj dice- 

B 3 retur, 
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# 

^ retur, quern fidei-commiflarium appel- 
^ lant." 

According to this (hort account of thefe 
fiduciary bequefts, we fee that they depended, 
in their commencement, upon the honefty of 
the heir or executor. They afterwards af- , 
fumed a more regular and certain courfe. 
At length it was found proper to render the 
eftate of ceftuique truft in every refpeft 
equivalent to the legal ownerfhip. This was 
effeifted by the two decrees of fenate called 
Senatus confultum Trebellianum, et Pegafi- 
» vidcBa. anum °. The decrees here alluded to refem- 
'**'"• '^' ble in efFeft the ftatute of 27 H. 8. which 
draws , the poffeffion to the ufe, and, as it 
were, incorporates them. This will come 
under our future confideration.— Indeed, if 
we compare the rife and hiftory of the fidei- 
commiffa of the Roman law, to the origin 
and progrefs of our laws of ufes and trufts, 
we (hall find them to have a great refen>- 
blance. It muft be admitted that the caufe 
of introducing trufts into the civil law differed 
from that which occafioned their introduftion 
• into this country. Their origin in the civil 
law proceeded from teftamentary difpofiti- 
ons ; v/hilft it is very clear that conveyances 
to trufts gave us the firft notion of thera. 
However, whether we convey in truft, or 
deviji in truft, the idea of a truft niuft be the 
fame in both cafes. With refpeft to the fi- 
dei-commilTa of the civilians, it is fijrther ob- 
fervable, that though the niceties of ufes and 
trufts are fo much and fo generally complain- 
ed of in our law, yet the determinations re- 
lating to them in the civil law are fo nume- 
rous, tliat Peregrinus has written a large folio 
' volume 
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volume de fidei-commiffis, (and as he e38>- 
prcfles it) prefertim de univerfalibus, or dc 
haereditatibus. 

A u/e with us is defined to be " a fruji or 
confidence^ which is not ifliiing out of land, 
but as a thing collateral, annexed in privity 
to the eftate, and to the perfon, touching 
" the land; fcil. that ceftuique ufe rtiall 
take the profits, and riiat the terretenant 
(hall make eftatcs according to his direc- 
tions ^" By this definition we fee that a* i.co. m; 
ufe is defcribed to be a truft. This would ** **' 
naturally lead a perfon to imagine that there 
cxifted no difference between thefe two 
words ; and indeed it muft be admitted that 
ufe^ in its common acceptation, generally an- 
nexes the ide^ of a trufi^ efpecially when we 
fpeak of them, as exifting before the ftatutc 
of ufes. However, if we attend to the fol- 
lowing account of ufes and trufts, we ftiall 
find, that even previous to the paffing of the 
ilatute of ufes, in the reign of Henry the 
eighth, there was 2. fettled diftindtion between 
ufes and trufts. In the enfuing pages, I 
fliall endeavour to trace the origin and pro- 
greffion of ufes and trufts. In doing this^ 
I fhall attempt to point out the difference 
between them, as known before the ftatute of 
ufes. I fhall only premife in this place, that 
ufes were of a permanent^ and general nature^ 
and that a regular fyftem was adopted with 
refpeft to them even at the common law. 
But trufts were of z.ffecial^ or collufive and videBa. vTci^ 
tranfitory nature, and at the common law p« *• 
they v)ere^ and ftill are^ unnoticeable, and no; 
of the fmalleft confideration. 

B 4 Various 
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Various hayc been the conjeftures con- 
cerning the period, when ufes and trufts were 
firft introduced into this kingdom. Many 
writers on this fubjedl have been induced to 
date their origin at a very early time indeed. 
Hence it is that fome fancy' they were 
known in the reign of Henry the third. This 
opinion is occafion^d by the ftatute of Marl- 
5tH. 3.C.6. i^yidge o^ made in the 5 2d year of that mo- 
narch's reign, which relieves againfl falfe and 
covinous feoffments, made to defraud the 
chief lords of their wards. However, this 
ftatute, I apprehend, does not warrant any 
fuch conclufion. The feoffinents here allud- 
ed to were feoffments upon condition, and 
not upon trujl : and the very words of the 
ftatute tend to (hew that the feoffor took it 
Dut of the power of the feoffee to injure him, 
by annexing a penalty to the non-perform- 
ance of the agreement. That neither ufes nor 
trufts were known .at that time is very evi- 
dent from the circumftances attending the 
fucceeding king's reign (Edward the firft) : 
for the clergy, who were then endeavouring 
arte vclingenio to bring lands into mortmain 
•without licence, it feems were not yet ac- 
quainted with the utility of ufes and trufts. 
* 7. Ed. f. -^{^g ftatute de religiofis p does not take any 
notice of ufes or trufts ; and this ftatute was 
principally made " to prevent alienations in 
mortmain. Had ufes or trufts been known 
among us at that time,, the clergy it is cer- 
tain would have taken advantage of the 
knowledge of them ; for we may fairly fup- 
pofe that they were more converfant in the 
civil law, riian the laity. 

Some 
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Some have fuppofed that trufts were re- 
ceived very early among us on account of the 
writ called cattfa matrimonii pralocuti. Thus, 
if a woman had given lands mfee or for life 
to a man, to the intent he fliould marry her, 
if the man did not marry her., the common 
law gave her this v/rit of caufa matrimonii pra- 
locuti to recover her lands ^. So if the wo-^p. N. B.471, 
man had given the lands to a Jlranger^ to" the 
intent to give the lands to her, and to her in- 
tended hufband, the fame writ was given her,, 
if the marriage did not take effeft >", This ' f"- N. 8.471. 
writ, we muft obferve, was given to the 
worrian by the common law, which alone 
gives us an ample reafon to conclude that the 
confidence repofed in the hufband or ftranger, 
was neither a ufe nor a trull. For it is a rule 
that whenever a remedy is given againft ufes 
or trufts, that remedy is afforded by an exprefs 
Jiatut^^ and not by the common law «. Befidcs •Popb.77. 
the grant of the lands in either cafe was upon 
a condition in law ; which condition would 
make void an eftate acknowledged by the 
common lav/, as a fee fimple, or eftate for 
life, though it could not avoid an eftate 
created by a ftatute, as an eftate tail ^ ^^ t p m b • 
has been further faid that ufes and trufts ' ' **'''' 
were introduced about the reign of Edward 
the fecond^; but I have found nothing^ 
which could induce me to form fuch an cafcU »-cI«u ' 

opinion. ca. ag.pcr 

But I think we may clearly fix the comr ^^^^' 
mencement of trufts in the reign of the third 
Edward. ' For in the firft place. Brook in a 
note upon a cafe reported in the year book 
of that reign" (where feoffees fued by peti- 
tion to the king) thinks it very worthy of *»• 

obfer- 
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obfervation that trufts were known in thofe 

u^ff'J'uhfi ^^y^ *• However, lord Bacon fays, that 

pi. 9*. * ' both this cafe, and the book of 8. -^. (where 

a fine was levied in autre droit) are but im- 

, Ba-nfcf plications of no moment y. But granting 

14. ^ * * that thefe cafes are but implications of no 

-5oEd.3.c.6. moment, yet the ftatute 50 Ed. 3. * clearly 

proves that fpecial trufts were then in praftice. 

By that ftatute we find that divers people, in 

order to cheat their creditors, made fraudulent 

conveyances to their friends upon truft and 

collufion, to have the profits at their difpofaJ. 

J J* f^f.i, The ftatute runs thus : — " Becaufe that di- 

" vers people inherit of divers tenements, 

borrowing divers goods in money, or in 

merchandize of divers people of this realm, 

do give their tenements and chattels to 

*' their friends by collujion thereof to have the 

profits at their will, and after to flee to the 

franchife of Weftminfter, St. Martin le 

Graund of London, or other fuch privi- 

** ledged places, and there do live a great 

" time with an high countenance of other 

** man's goods, and profits of the faid tene- 

** ments and chattels, 'till the faid creditors 

** (hall be bound to take a fmall parcel of 

** their debt, and releafe the remnant : It is 

** ordained and affented, that if it be found 

** that fuch gifts be fo made by collufion, 

** that the faid creditors fhall have execution 

" of the faid tenements as if no fuch gifts had 

** been made." 

With refpedl to this ftatute, J muft obferve, 
that though the word truft is rix)t mentioned 
in it, yet it is very evident that the convey- 
ances, which it complains of, were upon 
fraudulent trufts. But the trufts here allud- 
ed 
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td tx) were not properly fpeaking vfes^ as t 
(hall attempt to (hew in a fubfequent page, 
"Conveyances, however, of a fimilar nature 
were foon after put in prafticc. In the be- 
ginning of Richard the fccond's reign, we 
find that people, in order to defeat the ac- 
tions of thofe who had a right of aftion 
againft thern, as being in poffelfion of lands, 
made fecret conveyances, by which means 
the demandant was ignorant againft whom to 
bring his aftion. To remedy this mifchief, 
a ftatute ^ was made, authorifing the deman- ^ ^ j^.^^ ^ ^ ^ 
dant to bring his aftion againft the pernors 
of the profits. ' , 

The irujis hinted at in this as well as the 
50 Edw» 3. are not ufes. Thefe trufts are 
x){afpecial, and /r^«/f/ory nature. They had 
not the permanent quality of a u/e. The tint 
diftin6tion, I take it, between ufes and trufts, 
when both were in their infancy, and until' 
the ftatute of ufes was paffed^ confifted in 
this, viz. a ufe was properly fo called, when 
a man made a feoffment in fee to a friend, by 
which the pojfej/ton or feifin being transferred 
to the feoffte, the feoffor placed a confidence 
in him to permit ftich perfon or perfons as 
hefhouldor had named, to receive the pro- 
fits ; and alfo to make fuch legal eftates as 
fuch perfon or perfons fhould direft. This 
Confidence was the ufe: for here the feoffee 
had z, permanent eftate in fee in the lands, fub 
jeft, however, to the ufe, or diftribution of 
the profits. This ufe^ on account of its di- 
viding the land into two eftates, viz. an eftate 
in the land, and an eftate in the ufe or pi'ofits, 
was reduced into a regular fyftem. But a 
truji did not, in its original meaning) make 

this 


( 12 ) 

this regular divifion of property into ufe and 
poffeflion, 'but it rather fignified, that a man 
had made a conveyance of his lands to ano- 
ther, by which conveyance he not only gave 
tht pojj'effion^ but alfo the ufe^ or right to take 
the profits, to the grantee : but there was a 
kind of per/onal tniH repofed in the grantee, 
that he would retain both the pofleflion and ufe 
in order to anfwer (omtfpecial intent or pur- 
pofe. I will not give, as an inftance of this 
kind of truft, the trufts complained of in the 
two above-mentioned .ftatutes ; for the con- 
veyances they allude to feem indeed to make 
a fraudulent divifion of the pofTeflion, and 
profits — though I muft obferve, with refpcdt 
to them, that ufes are not now^ reckoned to 
be of B, fraudulent or covinous nature, and that 
thefe conveyances in truji to deceive credi- 
tors would at this day be prefumed to trans- 
fer the ufe to the grantee before the fpecial 
trufi could be fatisfied. But to put a plainer 
cafe, if a conveyance was made to a man, in 
truft or to the intent to make another con- 
veyance to a third perfon, here the truft pla- ' 
ced in the grantee was not to pay over the 
profits, but to difpofe of the profits and the 
pofleflion : This truft was then of a fpecial^ 
tranfitory^ nature, and not a ufe. ' I fay it was 
not a ufe before the, ftatute, becaufe fuch a 
truft or intent would not now be executed by 
Ed^s^ '^^°* ^^^ ftatute ^. For if we confider this cafe as 
happening/«f^ the ftatute of ufes, it will place 
the diftindlion I have taken between a ufe 
and a truft in a fllll more accurate point of 
view. If a man by recovery , fine, or feoff- 
ment, conveys lands to one (without declar- 
ing any ufe, and there being no confidera- 

tion), 
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tion), in tnift or to the intent that he Ihould 
convey to a ftranger ; in order to make this 
{Conveyance, and to perform the truji^ the 
grantee muft have in him both the ufe and 
foffefion % though the former is not cxprefsly ' Moor. roj. 
declared to him * Now, a^ the ufe is not tVl^^ 
cxprefsly declared to the grantee, and as by a 
conftniAion of law the ufe is implied to 
be in the gtantee, it is very plain that the 
execution of the iffe is but a preliminary and 
neceflary ftep towards the performance of 
the /n/^. Conftruing the ufe to be in the 
grantee in, this cafe Jince the ftatute, is only 
to give that efficacy to (he intent of the con- 
veyance, which it muft have had before the 
introduftion of ufes, when the pojfejjion and 
the right to the profits paffed by a conveyance 
of the land. However, the doArine oif ufes 
has certainly made an improvement in this 
kind of conveyance in truft : for it is faid, 
that if a man makes a conveyance to the in- 
tent to make another conveyance, \frithout 
declaring any ufe, and the grantee does not 
make the conveyance in a convenient time, 
then the ufe will refult to him who made die j j^ i^«.t,in 
conveyance ^, and thereby render the per- marg. 
forma nee of the truft impoflible. I muft alfo , vi^c ^^ h.?, 
obferve that the words, truji^ confidence ^^ or lo. 
intent \ may of themfelves in fome inftances '4L€on.*'f^ 
create a ufe^ efpecially when the intention of ** 

the 

♦ According to Holt, J C. ifa fcoflPmpnt is ipade, or fine 
leviec;! lo a man and his heirs, to anfwer a particular intent, 
pxfpectal truft, the eftatp is in the feoffee or conuiee, by * 

Vf^y oi common A?w, and not by >vay ofi{/tf, and afur ih« 
intent is effected, the vje will arife/ro« \\it feoffor y or ^tai^z 
fiof by conllru&ofi of law. Gilb. Rep. lo,. i^^ 
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t 

the parties appears to favour fuch a conftruc* 

t Dy. i€6.z, in ^^^^' Therefore the cafe cited in the margin 
wiarg. of Dyer ^ does not contradift the foregoing 

remarks ; for it appears, by the indentures to 
lead the u/es of the fine in that cafe, that the 
intention of the parties was that the " conuzec 
Ihould ftand feifed to fuch ufes^ as the conuzor 
, Ihould appoint j and pf courfe the ufes were 
executed by the ftatute upon fuch appoint- 
ment. 

So likewife, if a man is enfeoffed to t\\Q 
intent or in truji to be re-enfeoffed, or to the 

> Ba. ufes, 8. intent to be vouched \ or to the intent to 

> % sai(^, 676. fuffcf a recovery *, none of thefe intents^ or 
^ Pa. ufes. 3. trujis^ nit u/cs ^ , For indeed in all thefe 

cafes, as In tlie firft, the land and the ufe 
muft be conftrued to remain in the grantee, 
in order that the truJi or intent may be exe^ 
Yidp jK)ft. cuted. But the reader will better underftand 
thefe diftindions as he proceeds in the follow- 
ing account of ufes ; for the u/e and the land 
are now fo entirely conneded together, that 
. in order to perfom any of thefe trufts or /»-» 
tents^ the p/e as well as the land muft pafs to 
\ Moor. 10 J. pi. the grantee K 

*4^- Ufes were certainly introduced in the reigq 

of Richard the fecond. Soon after his com-^ 
ingto the throng, a ftatute was made, v/hich 
provides, that no alien Ihould puichafe any 
benefice or occupy the fame, either to his own 
wyRich.a.c. ufe, or to the u/e of another^. This, is the 
Ui. firft ftatute, v^hich ' exprefsly mentions the 

word t(fe. ^The next experimental ftep with re-? 
fpeft to making conveyances to ufes was tried 
by the clergy, m order to avoid the ftatutes 
of mortmain ; for though they could not buy 
lands in their ow^ names, yet they thought 
they might fo far evade the ft.s.tutes by pbtain- 

ing 
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ing grants, not diredlly to their rcKgtous 
hcmfes, but to the ufe of their religious houfes : 
But the legiflature foon interfered, and, by a 
ftatutemade 15 Richard 2.c. 5. it was en- 
acted, that the lands fo purchafed to ufes 
Ihould be amortized by licence from the 
crown, or fold to private perfons ; and that 
ufes fbould be fubjeift for the future to the 
ftatutes of mortmain, and forfeitable like the 
lands themfelves. 

The ufes mentioned in thefe two ftatutes 
were of a permanent nature, and the purpofes 
for which they were created, and their known 
power of evading the law, certainly gave us 
the idea of continuing them. The caufcs, 
however, of their cantinuance after thefe two 
ftatutes, and the favourable conftru^tion, 
which they have received at times, muft be 
pwing to the purpofes for which they were 
created directly ^fter thefe two fiatutes. The 
ufes complained of in thefe ftatutes were cer- 
tainly of a covinous^ though permanent nature. 
But we cannot wonder why the clerical chan- 
cellors of thofe days encouraged their com- 
mencement. The ftatutes of mortmain af- 
fected themfelves ; and in aiding their bre- 
thren in evafion of the ftatutes, they aflifted 
their own intereft. But the encouragement, 
which the chancellors gave to ufes was of no 
avail, and the inventors of ufes derived very 
• little advantage from their contrivance. The 
legiflature was determined that ufes fhould 
never be of fervice to the twp purpofe? for 
which they were introduced. Therefore, 
though they originated in covin, yet their 
continuance proceeded from very equitable 
motives, as will be (hewn hereafter. Upon 

this 
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this account, or reafon of the continuance of 
ufes, it is, that we do not allow at this day a 

»B». ufcB. 8. ufe to be confidered as being covinous '\ or 
coUufive, Therefore lord Bacon makes a 
diftinftion between covin^ confidence (or truft), 

> Ibid. s. ' and ufe ^y which diflinftion be fays Ihould not 
be confounded, 

The introduahn then of ufes qertainly pri- 
ginated in fraudulent circqmftances : upon 
this account we may naturally fuppofe that 
they received no countenance from the courts 
of laiv or the legiflature. And as the courts 
of equity were principally inftituted to pre«^ 
vtni frauds they could not (however the chan- 
' cellors of thofe days might be induced to aCb 
to the contrary) confiftent with their publick 
condudt and office, give their entire fupport 
and fanftion to tranfadions, the production 
of fraud. So that whije ufes continued in 
this ftate, there could be but very few (if any) 
rules adopted with regard to their conftruc- 
tton ; at leaft the books are lilent upon this- 
head. It mufl be remembered that the dif- 
putes between the houfes of York and Lan- 
cafter originated in the leign of Richard the 
fccond. Their unfortunate quarrels had de- 
luged the kingdom in blood, When then 
the inducements of fafety, or the rage of 
party, influenced men to embrace one fide or. 
the other, Hill the anxiety, which men pof- 
feffed tp retain their fortunes and eflates in 
their own family, perhaps through pride, and 
perhaps from kinder motives, led them to 
feek means of preferring their eflates froni 
forfeitures, before they ventured to enter into 
thefe civil broils. To efFedijate thefe wilhes, 
ppthing could happen more opportunely than 


r the fidea of giviflg th^ir eftates to one i^cfif- 
• ferent perfon, to the ufe . of the perfons who 
<iW:ere:;intended to be benefited by thc4ruft. 
^ Now there appeared two ways of limitmg 
,'thefe eftates to . ufes. The moft plain aAd 
i fimple wai^ that of giving or conveying lands, 
in the y(/J?-/«w^. of the grantor, to fuch ufes as 
' were dirfedted in the : eked, or by parol figiji- 
" lication: Whilft the other feryed to give, a 

- power over ufes that was. not Offered by the 
. common law over the /df*ij*-^<hat of <kvifing : 

- for though the . lands, were not permitted to 
: be devifed by will, yet it was thought, thai if 
. a man made aiedffinent to fucH ufesj as he 

ihould by his will appoint,* though this could 

- not .operate as a devife - of the lands them- 
fdves, yet certainly it oould as a devife or 

J appointment of the ufe, which appointment 
'. would be . binding in confcience. By either 
I of thefe ,difpofitions it was thought the lands 
V would be faved from forfeitures. The caufes 
thea ^vhich induced men to continue M{ts2Lt 
this period were extremely different from their 
. • produftion. The original produdion of them 
was occafioned by fraud— ^ the continuance 
of them proceeded from that anxious fenfa- 
tix)n, which it is hoped- every honeft perfon 
pofleffes. Here then was an ample field for 
that court, which is particularly ihftituted to 
obferve the confciences of men, to ex^rt its 
influence. It had an opportunity of diftri- 
huting an equitable protedkion to thofe which 
the €xtKemumjus of the common law denied, 
and of this , opportunity, we have reafon to 
believe, they took the moft favourable ad- 
vantage : for it ia fuppofed, that about the 
reign, of Edward the 4th^th$ courts of equity 

C began 
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beg^n to adopt a regular fyflem with regard 
' Vide B&.tiret. to ufcs K For in the year books of that mo- 
''' narch's reign we find many cafes relating to 

• Vide 5 Edw. ufes *". However, there were cafes exprefsly 
SEdw^V. J. relating to ufes before this period: though, 

lord Bacon fays, there were not above fix in 
» Ba. ufci. 17. ^ij tt gy^ ^Q proceed in our hiftorical pro- 

/. grefs of ufes^ from the 15 Richard 2. to the 

reign of Henry 6. the ftatute book feemsr ta 
be very fitent on thishead. Therefore, very- 
few alterations and innovations could have 
bisen made in the learning of ufes^ with regard 
* to their equitable conftruftion or abufe of 
juftice. The ftatutes of 4 Henry 4. c. 7. 
and 1 1 Henry 6. c. 3. (which indeed are the 
only ftatutes I can find relating tp ufes, dur- 
ing thefe reigns, and that of Henry the 5th) 
were only enadted to confirm and enlarge the 
I Richard 2. c. 9. which we have before 
explained. The 5th cap. however, of the 1 1 
Henry 6. (hews that the knowledge of trujis 
had taught the cunning part of men a very 
fubtle manner of committing injuries wrth 
impunity, contrary to th^& eftablilhed kwsof 
the country. It fecms that tenants for lives 
or years, who were fubjedt toaftions of wafte 
bv the reverfioner, upon their commiffion 
oif it, had taken advantage of the dodtritie 
of ufes and truftis, in order to efcape the pu- 
nifhment, which otherwife ought to ha^re 
been inflided upon them by the perfon. who 
claimed the reverfion and freehold. To this 
intent they conveyed their cftates to their 
friends in trull for themfelves, and after that 
. they committed wafte and deftruAion on the 
lands at their pleafure ; they ftill continuing 
to occupy th^ premiffes, and, take the profits 

to 
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to their own ufe : for the reverfioner being 
Ignorant o*" the legal o^vner of the lands, did 
not know againft whom to bring his aftion. 
But the legiflature foon put a flop to this in- 
vention. For by the 5. c. of Henry 6, ** it 

** is ordained and eftablifliedj That they in the 
^ reverfion in fuch cafe may have and main- 
** tain a writ of wafte agaiJlft the faid tenants 
** ^ term of life, of another's life, or for 
" yeir6, and fo recbveif againft them the place 
*' wafted, and their treble damages for the 
" wafte by them done, as they ought to have 
** done for the wafte committed by them be- 
" fore the faid grant and leafe of the eftate- 
** Provided always. That this ordinance hold 
** not place, but where the firft tenants, be- 
" fore the leafe and grant of their faid eftates, 
" in the manner and form abovefaid were 
** punifhable of wafte; and alfo, where after 
" the faid grant and leafe the faid firft 
*' tenants of the faid lands and tenements 
** take the profits at the time of the wafte 
" done to their own proper ufe." But thefe 
conveyances by thefe tenants for lives ,^nd 
years, were more properly conveyances' in 
trujl than to ufes^ as I fliall in another part 
of this eflay endeavour to Ihew. However, 
thefe are the only ftatutes relating to ufes ancj 
trufts during thefe three reigns. Indeed, in 
Henry the fifth's time there is no ftatute 
concerning them. There are alfo very few 
reports or cafes in the year books at this 
period touching this learning* There are a 
few, and amongft thofe are 1 1 Hen. 4. 5, 
45. 5. Hen. 5. 5. b. 

From the 1 1 Hen. 6. to the reign of Richard 
the third, which includes the fpacc of fifty 

C % years. 
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years, the ftatute book is totally filent on the 
fubjedl of ufes. From this circumftance Lord 

. Bapon thinks that unqueftionably ufes were 

•Ba.ttft».>7. nioft favoured at)out that timeo. Indeed 

there is great reafon to believe that that ac- 

. tually was the cafe ; efpecialiy if we confi<Jer 
the ftatute made in the firft year of the reign 
of Richard the third. ' In order to give fome 

. idea of the caufes of etiadting that ftatute, , 
we muft necefiarily anticipate here a few ob- 
fervations, which were intended for another 

. place. Indeed to underftand it properly we 

._ ftiould confider tjie whole nature and different 
fituations :pf the feoffees, and ceftuique ufe. 

.. -But the fu 11 confideration of that muft be de - 

> . - • ■ > . 

ferred'till we have finifhed our hiftorical ac- 
count of the ftatutes relating to ufes. Suffice 
it at prefent to obferve, that the pow^r of the 
jfeofFees, about this time, was much more 
confidential than it ; flood jull before the 
making of the * ftatute 27 H. 8. c. lo. But 

. this is not to be wondered at, if vye remem- 
ber their original- inftitution. I fhall now 
oply fpeak of the power of the feoffee and 

. ceftuique ufe with refpedt to aliemr ion. At 

this period the feoffees not only- poffeffed the 

p i.co.iai.i. whole eftate in* the land i>, t?ut alfo, like abfo- 

lute owners, had the whole ability^ to give or 

difpofe of it as they pleafed. In 'fhort they 

- ^vere reckoned in ma:ny cafe$ as complete 
proprietors of the lan^* (as will be fhewn 

; hereafter) with this difference only, that if 

. tl>^y had granted the lands without notice,"or 
. €(1^1684/^'^ without a good confideratibn *i, that in either 

cife'fhe fecond feoffees ^ould have "been 

feiftdto the former ufes, in the fame "manner 

. a3 the firft feoffees ,wgre. And moreover, it, 

feemfi 
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feenas that th^ ceftuique ufe. could* alwaya 
haye compelled the fcpfFees or tqjretenanta 
to make fuch conVejances a^ he (Hould di- 
reft, either by executing th^ ufe to himfelf, ^ ^.^^ ^^ 
or by tranferrixig the land itfelf to another', |5.'Bro!iii/ 
But this he was bnly compellable to do by ^^^^f '^^'*\** 
fubpoena out of chancery s Still however, • i.co.iftt.b* 
the feofifees, until fuch compulfion by the 
Qourt of, chancery, could make feoffments for 
a bona-fide confideration, and without no- 
tice ; which feoffments would be good againft. 
tpe ceftjuique ufe, and all others ^ But not- ^J^^J ■•■•^' 
\^ithftanding this power pf the feoffees, the ^'^ '^^ ' 
eeftuique ufe might have aliened, or trans-" 
ferxed his u/e. by the common law ; that is, 
he might have transferred the ufe or equita- 
ble right to the profits of the lands to ano-^ 
ther », But the alienee or purchafef was in^ 
the feme precarious Xitij(3;tioii, with refped to 
yip feoffibes^ as the geiluique ufe himfelf was ; 
hx as to the ppflefRpn of the land, that he 
could not meddle with or difpqfe of, unlefs 
Ijy iiiit in chancery, or by permjffipn of the 
feoflfeesj and even jf the feofl^s, fuffered^ 
him to be in ppfleffion, and being, fp, he* . 
made a feoffinent, this feoffmei^t was fup»' 
ppfed not to pais tlie lawful ppfl^pi} to 
the feoffee, widaout the concurrence of the- 
firil feoffees, Whereuppn the firfl fcoffces^ 
ufed to enter upon thp ^cQn4 feoffee, which- 
ca^ufed the parties to feck relief in equity, ^ ^.1,,^^^^^^ 
and pccafipned the utrapft vexatipn ^. Up- 
on wljich ^cc9Uf)t it is natjufal to .fMpppftr 
thfit many new cafes arpfc upon the doc- 
trine of ufe&j or, as it has been exprefled, we 
may imagine, that the " confciences of the 
reonees, and ot/u^n who were tyufted, be* 

♦* came 
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^ " came too large, apd would not perform the 
ri.Go.i«i.b.« trufts rcpofcdin them ^." To remedy, 
therefore, thefe inconveniences, and to give a 
ibetter fecurity to boni-fide purchafers (and 
not, as is gcjierally believed, to aflbrd greatejf 
advantages to the ceftuique ufe than he po{^ 
fefled before) was the ftatute of Richard the 
firft enadt^d. The ftatute recites, '* Becaufe, 
" that by fecret and unknown feoffments 
** great unfurety, trouble, cofts, and grievous 
^ vexations do daily grow betwixt the king's 
** fubjeflts, infomuch that no man that buyeth 
*^ lands, tenements, rents, fervices, or other 
** hereditaments, nor women which have 
- jointures or dowers in ^ny lands, tenements, 
^^ and other hereditaments, nor the laft will 
** of men to be performed, nor leafes for 
*^ term of life or years, nor annuities granted 
•* to any perfon or perfons for their fervices 
^ for term of their Jives, or other>^'ife, be in 
*^ perfeft furety, nor without great trouble 
^ and doubt of Ae feme, by reafon of fuch 
** privie and fecret feoffments : For the re^ 
" medy wljereof, it is ordained, eftabliftied^ 
and enadted, by the advice of the lords 
fpiritual and temporal^ and the commons 
^ in this prefent parliarrient afffepibled, and 
^* by authority of the fame. That every eftate, 
^* feoffment, gift, releafc, grant, leafes and 
^^ confirmations of lands, tenements, rents, 
^' fervices, and other hereditaments, made or 
** had, or hereafter to be made or had, by 
** any perfon or perfons being of full age, of 
*' whole memory, at large, and not in durefs, 
" to any perfon or perfons, and all recoveries 
^ and executions had and made, fliould be 
f gqod and effeftual to him to whom it is fo 

" made, 
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** jm^de, Jiad, or given, and to all -others tQ 
his ufe, againft the feller, feoflfbr, donor, 
or granter of the fame, and againft the 
fellers, feoffors, donors, or granters, and 
his ajid their heirs, claiming the fame only 
to the u/e of the fanie, as heir or heirs to 
the fame fellers, feoffors, donors, or gran- 
ters, and every of them, and againft all 
'* others having or claiming any title or in- 
** tereft in the fame, only to the ufe of the 
** fame feller, feoffor, donor, or granter, or 
^ fellers, donors, or granters, or his or theiy 
^* faid heirs, at the time of the bargain, -fale, 
^* covenants, gift, or grant made : faving to 
^ ever}^ perfon or perfons fuch right, title, 
** aftion, or intereft, by reafon of any gift in 
** tail thereof made, as they ought to have if 
** this aft had not been made." 

This ftatute was evidently intended for the 
benefit of piirchafers, by giving the ceftuiquQ 
ufe ar alienable power over the poffeffion, as 
well as the ufe. But the intention of the le- 
giflature in befriending the purchafer in this 
manner was entirely fruftrated: for the 
ftatute does not take away the power of th^ . 
feoffees to make feoffhients, as they did before 
the ftatute * : for the eftate of the land con- • «• co. i|i, 
tinned in them, till a difpofition gf it, either ' * 
by themfelves, or the ceftuique ufe. The 
ftatute only encreafed the power of the cef- 
tuique ufe, making his feoffment valid againft 
thofe of the feoffees, which was not fo before 
the ad. The eftate then in the lands re- 
maining in the feoffees, they found means, 
contrary to the truft repofed in them, to 
mal^e fecret and covinous feoffhients, pre- 
vious 
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y^oiis tUtxij difpofitiofi made thdfcoF^by thd» 

ceftuique ufe, whereby the ceftuique ufe was^ 

difabled from executing that power which^ 

the ft'atutc meant to afford hira. ]^fides> 

this incx)nveniencei there was a ftill greater* 

one produced by this ftatute^for it often^ 

occaffdhed a kind of double-handed proceed** 

ing, or fraud in both the fedffees and ceftui^^ 

qiie ufe! The feoffees had a power over 

the pofrefTiDn by the conimon law, and the 

ceftiiique ufe by the ftatute. They there-" 

ifcre oftentimesV W cibllufion, made fecret- 

and diffefent feoflfments, which' prevented 

and defeated each others', alienation, an4 

thereby deceived purchafers. But tHou^ 

the' intent of the ftatute was overturned in 

this refpeft, yet it unavoidably produced 

new cafes, and required particular expofi- 

tjpns." I fhall, therjefore, by way of digjref* 

fioh fixwn . the ftiatute account of ufes, 

niake a feV obfervations concerning this 

ftatute. 

It has been a queftion of fome import^ 
aiibe, and perfeps not yet decided in our 
books, whether any or what part of the any 
tienteftate, which was in the feoftees before 
any difpofitibn by the ceftuique ufe, ftill cort- 
tlnued'ih them after the feofraient or aliens^ 
tidh by the ceftuique ufe. This is, how- 
ever, a queffion which muft be governed by 
circuniftajices ; that is, there may be one 
cafe, as I take it, where all die eftate and 
ng^t of* entry may be entirely out of tHe 
feoffees by uie conveyance of ceftuique ufe, 
wjiilft m another dlfe at leatf a rigki of entry 
xniy' continue in the feoffees, notwithrtand- 

ing 
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ing fuch alienation by theceftutque ufe. As 

an inflance of the former cafe, if ceftuique ufe 

infe^ fliould make a feoffinent in fee, accord- ' 

iHjg.to the I Richard 3: c. i. it fccms that 

the whole intereft of the feoffees is taken 

away, . and given to th6 feconil feoffee, and 

therefore not any eftate remains in them. 

Upon this principle -it has further been held, 

that if there be cefttiique ufe in fee, and he 

iftakes a feoffment in fee upon condition of 

re-entry, and afterwards the condition is* 

Broken, and the ceftuique ufe enters, after 

this entry he (hall retain the lands for ever 

againft the feofftes ^r Fot their inteireft in^'^H y.fo. 

the lands is divefted By the feoffment of ctf-^^^^'ll:^ 

t'uique ufe. The reafon of this cafe however > *• c**- ^«*- . 

feems to differ from another of the fame na- '°^' ** 

ture ; for if a baron, feifed in- right of his 

wife, makes a feoffment upon condition, and 

enters for the condition broken, the right of 

the wife is^ not thereby extin^l K « $ h. 7. s- 

]6ut though the law ftood thus with re- ^^^^'^^ J^ 
fpeft to the alienation of a ceftuiqjie ufe in 30. t. 
fee by the flatuteof c Rich. .^. yet we muft 
make a diftindipn when ceftuique ufe had 
only a particular eftate in the lands, as for 
term of life, &c. with a remainder over, or 
where he was tenant in tail \^ith fuch a re- 
mainder. For, I apprehend, that after the 
death of ceftuique ufe, and after his feoff, 
ment, the feoffees haa a right to enter to re- 
vive the former ufes; which clearly (hews 
that either • the remaining part of the ufe^ 
after the particular eftate of ceftuique ufe 
was determined, continued in them, or if it 
was entirely put of them^p that they had -a 

right 
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right to rcveflt it after the dcmife of ceftuique 
ufe by their entry. Their diftinftion how - 
ever has been doubted by fome, who 
thought that the feoffees would have .had no 
title of entry after fuch a feoffment or other 
alienation. The cafes cited to authorize this 
laft dodtrine are chiefly taken from Dyer*s 
reports. 

Thus, in a cafe in the feventh year of Ed- 
iiy!*.'^ "* ward the Sixth's reign, where one Davis-being 
feifed in fee enfeoffed J, L, and others in fee, 
in the 19th year of Henry the 8 th, to the ufe 
of his wife for life, remainder to his brother 
in tail, remainder to B. H. in tail, remainder 
to the right heirs of the feoffee. Afterwards, 
in 24th Henry 8, Davis and his wife levied 
a fine with proclamations to Sir H. W, and 
others in fee, fo the ufe of Sir H. W. and 
his heirs in fee. The brother, the firfl in re-^ 
n^ainder, joined in the fine in the 32 Hen. 8, 
Sir T. W. fon and heir of Sir H. W. bar-r 
gained and fold the lands to the king in fee. 
After this the brother died, and then the 
wife died, J. L, the furvjving feoffee, 
brought his petition, and this matter ^ was ' 
found by the verdi<^. In arrefl of jud^ 
rpent, it was alledged for the king, that the 
petition did not lie fpr the feoffee, becaufe 
the fee fimple in the ufe was lawfully con-, 
yeyed aw^y by the fetsflfor to Sir H. W, 
And therefore he coqld not enter to revive 
the ufes, begaufe hq could not be feifed of 
the fee fimple in the faqie manner as he was 
before the alienation. However, this cafe 
(}qee not appear to be determined; and 

there^ 
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therefore Dyer adds, ** Et ' ideo qusre 
inde." 

However, in a cafe fent out of chancery . 

for the opinbn of the judges, they decidedly ij^.Thi i% 
were in fevour of this opinion. It was thus : yjaf ^{^ - 
there was ceftuiquc ufc in tail, remainder $ij. f, 
oyer in tail, remainder to the firft ccftuiquQ 
ufe (in tail) in fee, Ceftuique ufe in tail be^ 
fore the 27 H. 8. made a feoflSnent to the 
ufe of himfelf for life, remainder to his firft 
fon (being heir in tail) and his wife for their 
lives, remainder to the heirs of their bodies, 
remainder to the ufe of the right heirs of the 
feoffor. The feoffor died, and the firft feof- 
fee entered to revive the firft ufes in taiL 
Dyer and Manwoo^ were both of opinion, 
that the entry of the feoffees was unlawful ; 
for that the fee fimple in the ufe was lawfiilly 
transferred, and the right of the feoffeees 
bound by the ftatuteof 1 Rich. 3d. There- 
fore, by their entry, the feoffees could not have 
their former eftate; that is to fay, the fee 
fimple. Thi? opinipn was fent into chancery 
by thofe judges. 

This laft cafe is the only one of momcfit 
on that fide of the queftion, and Hobart * • ha. 155. 
fpeaking of it, calls it " a ftrange cafe." We 
will nov/ confider the cafes on the other part. 
In the b^inning of the reign pf Henry the 
feventh \ we finid it exprefsly laid down, * Bro.tit.feotr, 
that if ceftuique ijfe in tail, or ceftuique ^y^^ry ^*j! 
ufe for life, make$ a feoffrnent in fee, then 
this feoffinent paffes the ufe only during the 
feoffee's life, and is confequeiitly no forfei- 
ture : for after the feoffor's death, the feoffees 
fif^^y re-^nter to reveft the ufes. This cafe 





, c * 


( ll- ) 

^^ prict cr dBfo* ID ddier of tho(e« 

ojxtt "rvni EK^Ti 4i>it!i^ practice and opi-. 

^nmr Jt !HBw ^« ats^ikriy udopfed until 

^m* icar t«e« ;:« ^e ragn of Henry the- 

!trr San^^ tdk a;» daring ih^ 

^ :7SQ5Et tfisre i«K do occafioa for* 

^rcr* .ir vUiia^ wkiiai the fire yeacs^ to, 

-*^iiK£4.i»t kxseii btc %3^.ixnie ufe for Ufe 

'a^: .-r "um 'JiMriiMiii , doc t&e &^ was a mere 

^•-Jtirt jx its <rJfei£K. iiid K> ferfeiJuic. This 

wT5%, lilt icicfksr i yt,i?\fii i/ aor £ae by cef-^ 

r?-- -nc ^li? XX !f^ xncitaied loa forfeiture 

i- ^^fetccL Tmit oc icccitrrneJ fee on tliefQ 

^Ai;^i5^^ — crt;jt >.' 3c^ iifa&MUt or fine 9mlj 

^^it^:: x" T^r ^nasoe^ -mif A die legal 

^:r--f^ijx X -nil !vri ii ::» fcccissi or that th^ 

X- -^ >^ V::5 :atf !:j^235iii3i» oDicmnned ia 

*^ xvd^tjjt^ or^ ax . ttir biT ibc fine or 

->?^^ rt* I- :t?c -x^ %ivxe %^ k: fee pafled 

tfc*«5e^ ^oiij 3ge w^-i i^ral eftate 

rt- ^c ^.ttv-. ic:tK> nnx itar .15 :i;r 5fe of cefr 

-^:vc%i :*^t-^ ^HjT wTioi: p^ij^ i^troflfees 

^"^ ^ ^^^ X^ ^rrtt^. XTii ^r^Y 10 ;ev^ 

^-^ ^ -^^^^ n ih^Tm:^%«, xai to levivc 

""? -^ ^^^^ ^:v:^,>^« :e%^ .rce. And in- 

"^ "j.^^ ^ ^"^^ ^ C->t xr ;fcwr ^> *?r^ tlie ufc 

. / ^" ^* v^^^ ^..>^«.^. >>^ I i^Tv-^feend. 

.r^,. .w"^ ""^^ ^ .-^^^:fc-Kb.lr !h«! been 

^ ^^ L ^-^ ' "^^^ ^^^ ^^ ■?i^^5?a:2:3aes' couW 

-.-<-o.<.^v ^'^ ^' -^^^^ ^^>i^^ ^-MfT t!3e 
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Umation than that of a remainder ' man in 
^ pofleflion. This conje^ure, I think, is war- 
ranted by a cafe in Mooi'e's reports **, where ^«»«,3« j>- 
a man made a feoffment in fee to the ufe-of ^*^' 
one in taH, remainder to* the right heirs of te- 
nant in tail in fee. Tenant in tail made a 
'feoffhientin fee : the feoffee died, and' then 
the ceftuique ufe in tail died. The* feoffeies . 
entered to revive the fir ft ufes; and upon a 
doiibt arifing in the breaft of the judges, whe-^ 
• ther this entry by the feoffees was lawful, they 

i clearly held,' that the heir of ceftuique ufe in 

! . tailhad no remedy, biit by the entry of tfie 

feoffees. 'Now we fee by this cafe, thiaf the 
heir in tail of ceftuique ufe had not the remedy 
• by zforfnedon^ which is allowed to the heir in 
tail of a tenant in pbffeffion: Therefore 'it 
would be liard to take from him that remedy 
. (by entry of the feoffees) which alone was 
afforded him. 

But iDelamere's cafe feems to ht\ve fettled pi<»^. j^g ,. 
this point with refpeiS to the right of entry 353- »« ^«*- 
of the feoffees. So far -as it relates to the 
prefent queftion^ it was thus : R. D. iri the 
15 H/ 8. enfeoffed T. S. and others in fee 
to the ufe of himfelf and his wife, and the 
heirs of their two bodies; and in default of 
fuch iffue remainder to R. D. in tail;- re- 
rnainders oven R. 1). in the 26th H. 8, 
enfeoffed W. D. in fee; afterwards R. -D. 
died, arid the heir of the furviving feoffee en- 
tered to revive the antient ufes. And upon Piowd.351. 
folemn argument, it was held that the entry 
of the feoffees was lawful. It was faid in this 
cafe,' that by the feoffment of R. D. the fee 
fimpleirithe lands paffed, but that after the 

death 


[ 

r 


( 30 ) 

death of the feoffor the feoffees might re-entei' 
to revive the antierit ufes ^ but that ahhough 
this right of entry remained in the feoffees, 
yet until their regrefs the fee fimple was out or 
them. This cafe then feems to clafli with 

• i5&itf.Eii2a. ^^^^ cited from Dyer *. But fir Edward 
Coke gives the preference to this, who fays, 
that this was determined upon folenln argu- 
ment; whereas that from Dyer was only 
the opinion of the judges, without any argu- 

115,. a. mentf 

However, upon an attentive perufal of De-' 
lamete's cafe, I think it may be deemed con- 
fiftent with that taken from Dyer ; for when 
the counfel in Delamere*s cafe faid that the 
feoffees might enter after the feoffor's death, 
it was alfo obferved that they might enter it 

cipi«wd. ss"- ^h^J^e was no obftacle befides the feoffment 8 j 
for the feoffhiisnt was good by the ftatute 
againft all claiming any title or mterefl in the 
lands only to the ufe of the feoffor (?rA/j heits. 
Now when the feoffor died, the feoffees did 
not claim to the ufe of the heirs of the feof- 
for, but to the wife of the feoffor ; in which 
cafe the feoffees were neither reftrained by 
the ftatute, nor the common law. Whereas^ 
in the cafe from Dyer, the firft feoffees cer- 
• ' ^ tainly did claim to the ufe of the heir in tail 
of ceftuique ufe. Therefore, .by the ftatute 
the right of the feoffees was bound ; and as 
they could not enter, the heir in tail had no 

H Aot?, 38. remedy, according to the cafe in Moore ^. 
With this dlftinftion then between the two 
cafes, they both may well ftand together, 
and may ferve as authorities in fuch cafes. 
Indeed, if we confider the words of the fta- 
tute. 


tute, it does not appcaf^ that they will adriiit 
of any pther conftruftion. 

A feoffment then by ceftuiquc ufe in tall, 
after the ftatute of Richard the firft, appears 
to have had the fame operation in barring the * 
claims of the iffue, as a fine would have had. 
I fay, as a fine would have had, becaufe, 
though it was at firft doubted, whether it 
would have that effeft, yet it was fettled that 
a fine properly levied would completely bar 
the iffue in tail ofceftuique ufe^ and alfothe 
entry of the feoffees, whilft they claimed to 
the ufe of the ijfue. But according to the doc- ' 
trine in Delamere's cafe, neither the feoff- 
ment nor the fine would bar any remainder 
€xpe<Stant on the determination of the eilate 
tail ; for whenever the tail ceafed, I appre- 
hend the feoffees had a right to enter to re- 
vive die antient ufes ; for then they would not 
claim to the ufe of the feoffor, or his heirs, 
but to the ufe of a ftranger. I muft here 
obferve, that Gilbert*, in his treatife on the i q.||^ j.^ 
law of ufes and trufts, feems to have been in 
an error when he afferts, that a recovery fuf- 
fered by a ceftuique ufe in tail, did not, after 
the ftatute i Richard 3, bind the iffue in tail. 
For though it was queftioned *^ in the 30th ^ Bn», Tit. 
Henry 8. whether a recovery bound the heirs ^"^xI^^r^.^ 
in tail of ceftuique ufe, (and Hales indeed was pi. «9.3. n.c. 
of opinion that though the entry of the feof- '^7- 
fees was tolled during the life of ceftuique 
ufe in tail ; yet after his death they were enti- 
tled to a writ of entry ad terminum quipr^teriit 
in the poft :) neverthelefs Brooke tells us, 
that in the reign of Edward the fixth, it was 
determined in the Court of Chancery, that 

if 
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if a recarery was fuffered,*arid'c6ftuiquc u(c 
in tail vouched, it barred the ifliie in tail, and 
confequently all remainders over. 

It follows from thefe obfcrvations, that if 
there had been a feoffment in fee after the 
llatute Richard 3, arid before 27 Henry 8. 
c. 10. made to theufe of A. /c?rjw/ir/, remain- 
der to B. in fee ; if A. <the tenant for yeafs) 
had made a feoffment in fee, it would not 
have created a forfeiture of his eftate for years. 
But to apply this obfolete learning to the 
modern doftrine of ufes and trufts, and to put 
a probable cafe : fuppofe A. leafes for 1 000 
years to B. in trnft for himfelf ; or fuppofe 
A. is poflfefled of the legal, and abfolute inte- 
refl of a termof tooo years, without paying 
rent, orfubjeft to any conditions. A. affigns 
over his term to B. in truft for himfelf, and 
then makes a fe6fBnent iri fee. Does A. by 
this feoffment, according to the ftatute Ri- 
chard 3. convey the legal efbite of B, and 
create a forfeiture to him in reverfion i Or 
does the legal eftate ftill continue in B. and 
being fo, not liable to any forfeiture by the 
alienation of the ceftuique truft I This chiefly 
depends upon the queftion, whether a term 
of years, like this, comes within the ftatute 
of Richard the third : for if it does, then the 
legal eftate of B. does certainly pafs, accord- 
ing to Delamere's cafe, during the term : and 
as the legal intereft in the remainder never was 
iri B. and therefore no right of entry in him 
after the determination of the term, but the 
legal intereft in the remainder being in the 
remainder man, the right of entry is in him 
alfo^ and not in B 5 and -therefore that right 

of 
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of entry for a forfeiture may be legally exer- " 
cifed by hirn in remainder ^ when the legal i.^b;Moref«^ 
intereft in the term is conveyed for any Ion- pi. 64. 
ger duration, or greater eftate, than the term 
itfelf confifts of. Whereas, if it does not 
come within the ftatute of Richard 3, the 
legal eftate muft remain in B, after the feoflP- 
ment : for there is no other ftatute, which 
authorifes us to conclude, that the alienation 
of ceftuique truft pafles the legal eftate of the 
truftee without the confent of the truftee. 
And if the legal eftate is not out of the truf- 
tee, it remains the fame as before the feoff- 
ment, and not enlarged thereby, and confe- 
quently the term is not forfeited. For the 
feoffment of the ceftuique truft is the fame 
as the feoffment of any indifferent ftranger 
with refpedt to the forfeiture. 

The ftatute of Richard 3 . makes the feofi^ 
ment of ceftuique ufe good againft the feoffee 
and his heirs, and againft all others having or 
claiming any title or intereft in the fame, 
only to the ufe of the fame feoffor, and his 
heirs. After the enafting of this ftatute the 
judges of the common law found it foon ne- 
ceffary to determine cafes arifing on this adt. 
Such cafes as were adjuciged not to come 
within this aft muft have been left, aff they 
were before, entirely in the jurifdidtion of the 
chancery. Now, in the firft place, they held 
that no perfon could come within this aft, 
but one who was capable of being feifed to 
the ufe of another. Among thofe, who were 
held not capable of being feifed to the ufe of 
another, was a tenant for years. Thus it was 
held, that when a man made a leafe for years, 

D ren- 
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rendering rent (or, as fome fay, without it) 

the leflee ftiall be feifed to his own ufe ; at 

leaft the law adjudges the fituation of leflbr 

and leflee, to be fufikient to create a ufe in 

the leflee. And this pofition, fo far as it goes 

to raifrng a ufe in the leflee, provided thero 

be m expre/s declaration of it in the deed, is 

» Vide Perk. univer{ally allowed by all writers ^. But ^ 

ioH! ^'^' queftion may atife, whether an exprefs decia* 

ration of a ufe to the donor or leflbr, or to any 

other caufes the leflee to ft and feifed to fuch 

declared ufe, thereby divefting it out of him- 

felf : for if it does, then a modern ceftuique 

truft of a term certainly comes within the 

iiatute of i Richard 3. But I conceive th^t 

a leflee (technically fpeaking, and diftinguifli--. 

ing a u/e from a tru^). could not ftand feifed 

to the ufe of any other perfon than himfelf;^ 

^jid that all ufes d(?clared upon the deed were 

not cognizable by the courts as u/es. This. 

Qpinion, I think, is warranted by a cafe r6- 

« Bro. fcoflF.ai. portcd by Brooke ", who exprefsly fays, that 

*'*'h^8'^°' ^ tenant for years cannot ftand feifed to any, 

B^N.'c.*pi.6o. but his own ufe, whether there be ufes de- 

136. 284. glared, or not: and that the cafe of a leflee 

was not within the i Richard 3. I am not, 

at prefent aware of any cafe, which has con-- 

tradidted this from Brooke. 'Tis true that 

ycr, 10. a. jj^^j. o f^yg^ ^jj^^ jf a leafe is made for years^ 

without exprejftng any ufe^ it fhall be to the 

^ ufe of the leflee j by which perhaps he meant, 

that if any ufe had been exprefled, it would 

have been to. fuch exprefled ufe. And Per- 

pperk.f. 537. j^-j^g p ^^yg^ that if a ufe be exprefled in a 

leafe, it ftiall be to fuch exprefs ufe, if not 
againft law. But as to what i$ faid in Dyer, 

it 
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it is contmdi6ted in another part of his reports 
by an exprefs determined cafe. And Per- 
kins, I muft obferve, quotes no authority at 
all for his aflertion. The cafe from Dyer 
was thus *i : — ^A. being pofleffed of a term of « Dyer, 3^9. %, 
years, granted it to B. and C. and their af- 
figns, to the ufe of himfelf and wife for life : 
awi it was held that A. had no u/e^ which he 
coukf grant over, according to the common 
law i but only a tru/iy which by a rule of law 
is not grantable over ^ In this cafe we fee'*-*'**-^^' 
the ufe exprefely referved to A, and upon A*s 
granting his ufe and intereft to another, the 
judges held, upon the cafe being fent to them 
by the chancelbr, that the grant was void. 
Now if this had been ftriftly fpeaking a ufe^ 
the grant would not have been void. For I 
belifeve, that there is no part of our law fo 
totally acceded to by legal authors as this, 
viz.^-^That a ufe is by the common law 
grantable, and transferable from one man to 
another*. Whereas, on the contrary, it is • Bro. feoff. ai. 
equally agreed, that no truft or confidence g^^J;^^^^- 
can by exprefs rules of law be transferred orpiowi. 35I?* 
afligned ^ For though a man may be willing g^^^Jjj^^"; *^* 
to be a confidential truftee to one, yet it does '4 inft. 85/ 
not follow that he would wirti to be fo lo 
another. Therefore, when Gilbert % in com- ' ^'^^ *^*'' 
menting upon the cafe cited from Dyer, fays, 
that though A. could not grant over his tru/i^ 
yet he might affign over the land itfelf, by 
virtue of the i Richard 3, it fhews that he 
did not recollect that the cafe of a leflec for 
years was not within the faid ftatute. Befide^, 
it would be extremely abfurd to imagine, that 
the ilatute would give that peribn done a 

D % power 


power of aliening the land itfelf, who hM no 
powef given by the common ' law of even 
aliening his particular intereft in it, viz. his 
truft. And I believe there is no cafe wherein 
the ftatute has been adjudged to countenance 
any difpofition of the land itfelf by any one, 
who previous to the ftatut^ had no authority 
to grant his fiduciary intereft, or truft, of who, 
jaccording to the legal notion, had not a u/e, 
but only a confidential truft. Nay further, 
the ftatute does not extend to fome perfons, 
who have a ufe, and alfo power to alien that 
ufe by the common law. Thus, if there be 
tenant fdr life, remainder for life, or in fee^ 
now the remainder man may difpofe of the 
ufe^ but he cannot make a feoffment of the 
*B. N.c. pi. hnd"^. Eefides, the judges, in delivering their 
piowd.^50." opinion on the cafe cited fro'm Dyer, ex- 
prefsly faid, that the grant of it was void, and 
not authorized by thtftaiutes of ufe s ; and the 
editor of Dyer's reports adds, et de i Richard 
3. &?. 27 Henry %. as he fays was determined 
in Ridley 's cafe in the 35 Eliza. Here then 
we have an exprefs cafe to the purpofe. I 
muft obferve, that if a common leffee for 
years, grants or afligns over his intereft rri his 
term, this grant or aifignment abfolutely con- 
»C6xitt;345. ycys^way his whole term, and poffeffion *-^ 
b. 3. Co. 24. a. for both of them pafs, becaufe he is ititerefted 
in them. Confequently therefore, though the 
leffee might transfer jfiis term and poffeffion 
by his grant of his intereft therein, yet an in- 
different ftranger could not by fuch grant 
convey the term, becaufe he is not interefted 
in it. At the fame time the ftranger might 
difleife the leffee, and convey the land itfelf. 

Upon 
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Upon this ground, Gilbert faid, it feemed to 
him in the principal cafe (for A. ther^ hzd 
only granted his intereft in the term) " that 
" if A: had afligned over the land itfelf, it 
" would be good by the i Richard 3, but 
V the words ne ufed were not fufHcient to 
pafs the land, for he had no intereft there- 
in/* But this remark itfelf tends to fliew, 
that a ceftuique truft of a term was not con- 
fidered as a ceftuique ufe under the ftatute : 
ibr, if he had been fo confidered, this very 
ftatute would have given him a fufficient m- 
tereji in the land, by the iUfignment of which, 
the land itfelf would have paffed. It is very- 
certain, that if A. had been a ceftuique pfe 
within the ftatute, hisaflignmentofhisi«/j?rr>* 
would have pafTed the land. Confider the 
cafe of ceftuique ufe before the ftatute, when 
feoffees in fee were feifed* to the ufe of cef- 
tuique ufe, or different ceftuique ufes ; cef- 
tuique ufe had an intereft in the ufe^ which he 
might transfer, though he had no legal intereft 
iti the land itfelf. Sometimes, however, he 
ufed to get pofleffion, and then make fecret, 
and unknown feoffments, which deceived 
purchafers : for his feoffment was unlawful 
without the confent of the feoffees. Upon 
which account, the ftatute was enacted, which 
gave the ceftuique ufe an intereft in the land 
as well as the ufe : fo that he might eftter 
on the feoffees, and make a feoffment, and 
grant, good againft the feoffees. Now the 
preamble of tt^ ftatute, and the faving (of 
which more hereafter) tend to ftiew that the 
ftatute was only intended to extend to cef- 
tuique ufes, where feoffees were feifed in fee, 
. ^ Thiq 


/ 


( J« ) 

This too is explained by another part of the 
ftatute, which fays, that the alienation of cef- 
tuique ufe fliall be good againft all perfons 
claiming any intcreft or title only to the i(/& 
(the ftatute, by the bye, docs not mention 
the word truft) of ceftuique ufe^ or his heirs. 
Now this is not th^ cafe of truftees of a 
terra, who are never feifed to the ufe of the 
heirs of qeftuique truft, although particularly 
«iFrecm.i3i, mentioned^ They arc always, after the 
3Cba. icp.36. ^^^^ of ceftuiquc truft, truftees in that cafe 

for his executors. The ftatute then was only 
Qieant to extend to thofc who before its being 
cnaded had an acknowledged ti/e^ which they 
might alien, and which was fubjedt to many 
of the rules relating to the land itfelf ; but it 
could never include thofe, who had only a 
fruft, which was not alienable. Befides it is 
rather parado^cal, to think, that a man can 
lawfully grant lands, who has no intereft in 
ihoie lands. For, according to that princi- 
ple, a difTeifor, indruder^ &c. mi^ make a 
lawful conveyance, For thefe rcafbns, I 
think it pretty evident that the truft of a term 
does not come within the ftatute of i Richard 
5 . And 1 ftiall confirm this opinion by cit- 
* 4 inft. 85. jj^g ^^^ authority of the lord Coke ^, who, 

fpeaking of a truft,^ fays, that it cannot be 
ajjigntd: for it is in the nature of z ckofe in 
adion^ for ceftniijtke truft has no po^er over the 
hndsy but can pnly feek his remedy in chan- 
; eery. Therefore he is unlike a ceftuitjue ufe^ 
who might have poffeffio ftatris of his ufe, or 
be fworn upon a jury in refpeA thereof But 
fieftpi^ue truft has no pwer over the lands by 
I Richard 3. I muft ohferve, that my lord 

Coke, 
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Coke, in giving an inftance of fuch a tru/t^ 

as he Was noticing, aftually cites the cafe 
which I have taken from Dyer. . 

If thefe authorities did not clearly prove 
that a tf/e could not be limited on a term of 
years, it might be objeiled that though Brooke 
tells us in two places % that a leffee cannot * b. n. c. ^o. 
ftandfeifed to the ufe of the leffor, though v^JeD/.i.b!' 
the ufe is exprefsly declared to him, it being 
contrary to reafcn that the leffee would give 
the leffor a recompence, in order to (land 
feifed to the ufe of fuch leflbr ; yet Brooke 
did not mean to affert, that a leffee could 
not ftand feifed to the ufe of a third per/on. 
But to thatobjeftion, it might be anfwered, 
that the fame inconfiftency would appear as 
well in the one cafe as the other : for if the 
leffee could ftand feifed to the ufe of a ftran- 
ger, he certainly might to the leflbr. And , ^ ^^ p 
Brooke in another placed fays, that if feof*- joh/s.'^ * 
fees to ufes make a leafe to one who has 
notice of the former ufes (either with or 
without rendering rent) yet the leffee (hall be 
feifed to his own ufe. Now this cafe di- 
redly (hews us, that the leffee cannot ftand 
feifed to the ufe of another, viz. to the for- 
mer ceftuique ufe, who as to him is a ftran- 
ger: and it points out the true diftindion 
between the cafe of a leafe or term of years, 
and a feoiTment in fee: for if the feof- 
fees, (inftead of making a leafe) had enfe-^ » 
offed a purchafer in fee for a valuable con- 
fideration, but with notice of the former 
ufes, fuch purchafer would have flood feifed 
to the prior ufes, notwithftanding any 
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cxprefs declaration of the ufes on the feofF- 
meat. 

Upon the whole, we may venture to lay it 
down as a rule, that no ufe could be limited 
on a term of years ; but that a truft could be 
limited on fuch term of yeiars, which truft, 
however, was not affignable by the common 
law, nor was it within the ftatute of i Rich. 
' I . But why fuch a conftruftion was origi- 

nally made with regard to terms of years, at 
the fanie time that ufes were allowed to be li- 
mited out of the eftate and feifm of the feof- 
fees in fee, is perhaps at this time difficult to 
determine. We will, however, take a 
review of ufes and trufts from the reign of 
Edw. the 3d, and endeavour to point 
out fome further diftinftions between them, 
and alfo the reafons of fuch diftindions," 
as tal^en previous to the ftatute of i 
Rich. 3. 
t Vide 1 R. 4. By the ftatute 50 Edw. 3. c. 6 ^. it apr 
aiio/H^"*! pears, that debtors, in order to defeat the 
c. 4. by which claims of their creditors, made fecret con- 
aird^cdVof*^ veyances upon fpecial trufts ; upon which 
gifts of goods account the ftatute authorized an execution 
JTcrfo'Iif: who^ ^ to be taken on the lands themfelves. This 
made the fame, ftatute, as was before obferved, is the firft 
voi.d.^*^ *'* that alludes to conveyances in trujl : and 
when it was pafled, ufes were not known. 
For by a conveyance at t}iat time of the land 
only, the right to the profits (which right 
to the profits, and the lands, were afterwards 
divided into the ufe and pofleffion) alfo pafled ; 
and this fpecial truft placed in the grantee, 
when the abfolute eftate in the lands and 
profits were conveyed to himj was4jot fuch a 

truft 
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truft as comes within the definition or mean- 
ing of a ufe. That the truft complained of 
in the ftatute 50 Ed. 3. was not moperly a 
ufey appears from feyeral reafons. That very 
ilatute made the lands liable to the execu- 
tion of the creditors of ceftuique truft in 
the hands of the truftee ; but the lands of 
cejtuique ufe were not liable to executions in 
the hands of the feoffees, neither was the ufe 
itfelf extendable for the debt of ceftuique ufe, 
as appears by a fubfequent ftatute •*. So a'^i^H.^.e.i^ 
ufe is not held to be of a collufive or covi- 
nous nature ; and it is diftinguifhed from a 
truft by being prmanent and general. 
Whereas a truft is of a fpecial and tranjitary 
quality — which fpecial and tranfitory truft 
may be either unlawful^ as a conveyance to 
deceive creditors, or it may be lawful^ as a 
conveyance to the intent to fuffer a recovery, 
&c. 1 So alfo the declaration of the ufe clearly i Ba. «r«.« ,, 
made an alteration in the eftate in the land, vi<iefup»,i4 
by dividing it into an eftate in poffefftoiiy and ^"^ **' 
an eftate in ufe. By declaring the ufe from 
the feoffees, they had only a legal eftate, or 
mere feifm left in them to ferve the ufes. 
Nor could the feofffees injure ceftuique ufe, 
but by an abfolute fale to a bon& fide purcha- 
fer without notice "». Ceftuique ufe, on the^-,. . ., 
pther hand, had many advantages. Thus he 
could compel the feoffees to execute eftates 
before the ftatute i Rich. 3 ; he could alien 
the ufe \ and alfo had the power of devifing^ » b. n. c. 75. 
It, though the lands themfelves were not fub- " • Co. ui, u 
jeft to teftamentary difpofitions. There was 
alfo a poffeffio fratris of a ufe p. But with re- »• s ^^^a-iX 
fpedt to trtiftsy no declaration of them could 
■""'■'"'■ at 
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•Dyar 45, b. at law alter the property of the grantee <!. It 

was not, as we have already fecn, acknow- 
ledged to be aflignable by the common law : 
and of courfe it was not devifabie. Thefe 
then were the evident diftindlion between ufes 
and trufis before the ftatutc of ufes. It muft 
be obferved, that in raifing this ufe out of the 
poffeffion or feifin of the feoffees, it was held, 
that if a feoffinent was made in fee without 
any confideration, or declaration of the ufe, 

*Pejk.f.s$i. ^he ufe refulted back to the feoffor' : but if 
there was a confideration expreffed in the 
deed) though everfo.inconfiderable) it would 
then go to the feoffee without any declara- 

• siiep. t. 495. tion "^ : and yet if there was a confideration 
expreffed in the deed, ftiU upcwi the mutual 
confent of the parties, the ufe might be de- 

tAttder.37. clared to any indifferent perfon*. Thefe 

»CoV7(/at conftruftions, with refpedl to feoffments in 
fee, have been taken in order that the mani- 
feft intention of the parties may be obferved : 
for, as there is no implied confideration be- 
tween the feoffor and feoffee upon fuch feoff- 
ments in fec^ the ufe ftiould be diredted by 
thofe circumftances, which moil plainly in- 
dicate the meaning of the parties. But when 
the courts came to judge concerning ufei 
limited on terms of years, they held that 
if a leafe was made to one for years to the 
ufe of another, or if a leffee affigned over 
his term to the ufe of a third perfon, or himh- 
felf, the limitation over erf" the ufe was void 
as a ufe^ and was merely a truft in equity. 
Perhaps we may affign two reafons for this 
conftruftioti. In the firft place, a leafe for 
t years was but a chattel : and the perfonal 
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and tranjltwy nature of chattels might have 
occafioned the judges to form this opinion. 
Chattels probably were not confidered to be 
of fufficient confequence to have an cftablifti- 
cd divifion of property made with refpe^ to 
them, viz. a property in th^ poffeffion^ and 
in theufe. Therefore, if goods were given 
to A. to the ufe of B. the property of the 
good3 was altogether in A : nor was that pro»- 
perty altered by the declaration of the ufe to 
B. ^ Now this rule, being once introduced * Dyer 4p- b. 
with refpeft to perfonal chattels, might have * ^'''*^* ^'*^ 
been extended upon finular principles to real 
chattels, as leafes for years. But the fecond 
and better reafon feems to be this. If a man 
made a leafe for years^ the lefiee was by the 
more received opinion compellable to do 
fealty to the leffor ^, or to render rent : either wco.utt. rp 
of which was confidered as a fufficient coiv- h^^**^ **j. 
^deration to raife^ and as tantamount to an 
exprefs declaration of, the ufe to ^the ieflee. 
Confequently, the ufe being declared to the 
lefiee by a necefiary conftru Aion of law, no 
other ufe could be declared by Ae iefibr, to 
whom both the fealty and rent were referved. 
The cafe then of a leafe for years differs 
from that of a feoffment in fee. Though the 
feoffees give a confidcration, which alone 
(without any declaiation) would be fwfficient 
to raife and carry the ufe to them ; yet as 
this confideration is wholly given by the 
parties themfelvesi, and not impofed upon 
them by a neceffary implication of law, the 
parties may furely declare to what ufes that 
confideration was originally given. But it 
puy here be alked^ >^hy fealty does not 

create » 
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treate a confideration to carry the ufe abfb* 
lutely to the feofee J as it does to the Iffeef 
To that it may be anfwcred, that a leflee is 
compellable to do fealty to the lejfor himfelf-^ 
in which cafe the confideration of fealty is 
immediately between the leflbr and the leflee. 
* But a feoffee infee^ fince the ftatute of quia 
emptores terrarum^ holds de capitals domino^ 
and not of the feoffor. So that there is np 
confideration of fealty diredly between the 
feoffor and feoffee ; in which cafe there can 
be no inconfiftencv in conftruing the ufe to 
refult to the feoffor, when there is neither 
a confideration nor declaration to carry it to 
the feoffee. I mull here obferve, that when 

«>erk.f. 519. ^^^'^^'^s^ fjieaks of the confequence of a 
feoffment in fee to ufes before the ftatute of 
quia emptores terrarum (viz. that if a man had 
then enfeoffed another in fee without any 
confideration, the ufe would have been to 
the feoffee^ becaufe of the confideration of 
fealty between the feoffor and feoffee) : when 
he thus fpeaks, I fay, he puts a cafe merely 
for an example ; which cafe indeed proves the 
juftice of my obfervation concerning the ef- 
fe<fts of the confideration of fealty ; but it is 
a cafe which could never have happened. For 
there is not the moft diftant trace of au- 
thority to lead us into a belief, that feofF- 
ments to vfes were in pradtice before that 
ftatute, which was enafted in the reign of 

. .1? . - Edward the firfty. But on the contrary, 

r i8£<i.c.i.a. , 111:* 

we have every realon to conclude that ufes 
were not known among us till the beginning 
of the reign of Ri^jhard the fecond, or until 
the latter part of Edward the third's reign. 

Per. 
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Perkins* (who wrote before the ftatute oF"^/*** l-^M- 
ufes) IS, I apprehend, clearly wrong, when 
he tells us, that though 'a tenant in tail ^ or 
tenant for life^ without any declaration of the 
life by the donor or leffor, would be feifed to 
their own ufe: yet if a ufe be declared on the 
grant, they woyld ftand feifed to fuch de- 
clared ufe. For it appears to me, that there 
is fcarce any rule of law more univerfally 
acceded to by writeris on this head than this, 
viz. that before the ftatute of ufes 27 H. 8. 
c. 10. a tenant in tail could not ftand feifed 
to any other ufe than his own*. For this'Bro.ut.feoff. 
conftruftion, with refpedl to a tenant in tail, b.' N.^c^io.*' 
was made not only for the fame reafons as aCo. 78. a. 
were given concerning a leffee for years (for pfov^Jljjj^, 
the ftatute quia emptores only fpeaks of *Ro"«^-7*^- 
alienations in fee) but alfo on account of the Moore mI^*' 
ftatute of Weftminfter, 2. c. \, de donis con- 
ditionalibus : fot if a tenant in tail, fmce that 
ftatute, was allowed to execute an eftate to 
ceftuiqne ufe, it would prejudice his iiTue, 
and would give him a power repugnant to 
the nature of an eftate tail. Irdeed, a te- 
nant in tail is exprcfsly noticed in the faving 
of the ftatute i Rich. 3. Solikewife a leffee 
for life could not, on account of the fealty 
due to the leflbr, ftand feifed to the ufe of 
ani>ther perfon*>: for the confideration of bBro.feoflr, 
'fealty was thought fufficient for both the^' ^'"^p^/^- 
poffeflion and the ufe. But whether there akoiVaoytii. 
is any change in the law with refpeft to 
tenants in tall, and tenants for life, Jtnce 
the ftatute 27 H. 8. c. 10. will be the fub- 
jeA of a . future inveftigation. It is how- 
ever, obfervable, that as ufe^ were not fuf- 

fered 
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fered to be Kmited out of the cftate of a 
tenant in tail, tenant for life, or leflee for 
years, it mull follow that they were only per- 
mitted to arife out of the feijin and eftate of 
feoffees in fee ; which circumftancc accords 
with the above offered idea of their generality 
and permanency. 

I truft that I have now fuflSciently proved^ 
that a leffee for years, or aflignee of a terra, 
cannot ftapd feifed to a ufe, fo as the cef- 
tuique ufe may have a power over the land 
by the ftatute i Rich. 3 ; but that all ufe? 
declared on fuch leafes or afTignments are 
mere trujis in equity, and by the commoa 
law not aflignable. As a term of years does 
not come within the ftatute i Rich. 3. fo nei- 
ther is it within the ftatute 27 H. 8. c. 10, 
Indeed^ the cafe *)f a term of years feems to 
be a ca/us omijjfus in our ftatute laws concern- 
ing ufes ; whereas ufe;s themfelves have un- 
dergone feveral alterations. After the ftatute 
^7 H. 8. c. 10. which was intended to de- 
ftroy the eftate of the feoffees by annexing 
the pofleflion to the ufe, a kind 0^ permanent 
truft or fecondary ufe, declared out of the 
eftate o( ceftuique ufe^ was introduced in the 
room of ufes. Trujis then, at this day, whe- 
ther ^^aW or permanent^ are reduced to a 
regular and equitable fyftem, differing how- 
ever from that adopted with rcfpedl to ufes. 
But as triifts of terms of years feem to have 
in fome refpedb a conftmdion, peculiar to 
themfelves, and as they do not owe their 
origin to the ftatute of ufes (like thefe per- 
manent trufts of inheritance) we will in this 

place 
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place confider their legal and equitable qua * 
iities. 

When ceiluique truft, after the llatute 
I Kich. 3. found that he was. driven out of 
the courts of law, which declared that trufts 
were not cognizable there, he was obliged to 
Ceek relief in the courts of equity. Chancery- 
very properly held, that celluique truft (hould 
have the relief he fought for; for a truji 
ought in confcience as ftriftly to be per- 
formed as a ufe. Indeed the courts of equity, 
in taking cognizance of thefe trufts, have 
put them upon a plan far more equitable 
than the doftrine of ufes. We will firft con- 
fider the ppwer of alienation of cefl uique truft 
of a term. 

It appears, from the very nature of a 
truft, that ceftiaique truft has no power what- 
ever over the land : and that notwithftand- 
ing. any alienatyDU of the land by him alone; 
the /fj^^/eftate muft continue in the truftees. 
Upon this principle it is, that no conveyance 
or alienation by ceftuique truft can work a 
forfeiture of the legal eft ate of the truftees ^. « VidciPxicm. 
The remainder-man expedant on a term of **^'*'^ 
years, or the reverfioner, cannot enter for a 
forfeiture, unlefs the particular eftate for year* 
in enlarged by the ad or alienation of the 
particular tenant. But if ceftuique truft for 
years makes a feoffment in fee, as this does 
not pafs, or enlarge the legal eftate of the 
truftees, of courfe it cannot work a forfeiture ^ 
of it. The legal eftate ftill continues in the 
truftees, notwithftanding the tortious aft of 
ceftuique truft. Wherefore it has of late 
frequently been held, that, if cejiuique trufl 
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for life levies a fine in fee, it is not a forfei- 

*^^w. «47tureof his lifeeftate^i for the legal eftate 

^30! ^* * continues in the truftees ; and it is. the office 

of the truftees toprotedt the eftate of ceftui- 

que truft. Indeed, it has been faid to be a 

rule in chancery, that ceftuique truft lliall 

have the benefit of the truft to all intents, but 

«cha.Prec. to forfeit^. But though ceftuique truft has 

*^^' no power of the land, whilft the legal efl?ate 

remains in the truftees, yet he always may, 

in imitation of the doctrine of ufes, by a bill 

in chancery, compel, the truftees to make a 

conveyance : and indeed, in moft cafes, it 

would be prudent for truftees to. convey 

without waiting for a decree of the court, for 

fear of being bufthened with the cofts of 

t Vide % Vem. fuit ^. 

5^* But notwithftanding that the legal eftate 

of the term is in the truftees, yet it remains 
in them folely for the benefit of ceftuique 
truft ^ and it rarely happens, that the aliena-- 
tion of the truftees can materially injure the 
ceftuique truft. This is a dodtrine long 
fmce ettablifhed ; and is particularly explain- 
■ Rooke V. ed by a cafe reported by Sir George Gary ^. 
fi^&'i't Eiiz. Ceftuique truft for years filed a bill in chan- 
cary's rtp. ^6. eery to be relieved againft the alienation of 
*^' ' ^^' his truftees ; and it was decreed by the court, 
that ceftuique truft ftiould enjoy the term 
againft the truftees, and againft all claiming 
under them, with notice of the truft ; but if 
the term was fold without notice^ that then 
the truftees ftiould pay cejluique truft as much 
as amounted to the value of the term. Tlie doc- 
trine contained in the latter part of this cafe 
Vi vern. 342. is confirmed by the cafe of Jevon v. Bufti \ 

The 
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The Lord. ficUamont, in 1647, when lie Was 
about to leave England, having been in arms 
for king Charles the firft, and being, after 
that monarch was beheaded, much opprefled . 
by the ufurping powers, lent a fum of money 
to one,^ for which he took a recognizance in ^ 
the name of a truftee in trull for his daughter* ' 
The Lord Bellamont died, and the cognizor 
(who was feifed of lands at the time the re- 
cognizance was taken) being about to fell his 
cftates, the purchafer prevailed upon the truf- 
tee to acknowledge fatisfaftion on the re- 
cognizance, which the truftee did accord- 
ingly. Upon a bill by ceftuique truft to be 
relieved againft this breach of truft, the lord' 
chancellor decreed the truftee to pay the 
principal money and damages, not exceeding 
the penalty of the recognizance.. Note the 
difference between notice in this cafe, and 
in the preceding one. 

But notwithftanding this equitable con- 
ftrudlion refpedling the alienations of the 
truftees, and ceftuique truft, yet ftiU no aft 
of ceftuique truft alone can diveft the legal 
eftate out of the truftees. Therefore, if it 
fliould fo happen, that ceftuique truft for 
years fhould alien his intereft in the term, 
and before the grantee of ceftuique truft 
could obtain a conveyance of the legal eftate 
from the truftees, the truftees fliould grant 
the term itfelf to a purchafer for a valuable 
confideration, and without notice ; in this cafe 
the grantee of the truftees would hold againft 
the grantee of ceftuique truft ; for the for- 
mer has not only a legal title to the term, but 
alfo an equitable one, equal at leaft to that of 
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the grantee of ceftuique truft : and it is a rule 
of equity, that <vhere the equity of the parties 
is equal, he who has the law on his fide fhall 
» Vide note I. prevail*. This doftrine, with refpedt to 
Lht^ i9^°'b. terms of years, appears by the.cafe of Rooke v. 
under folio 'Staples, citcd before, and by that of* Baker 
k w» jonet, V. Sir W. Lee, as reported by Jones ^ ; which 
ai3« • latter cafe does not feem neceffary to be 

ftated here, f mud obferve, that the cafe 
1 Barn. cha. of the Attomcy General v. Lord Gare ^ does 
Rep. us- not contradift this rule of equity. In that 
jsi corporation made a long leafe in truft for 
themfelves : but continuing in poffeftony they 
made leafes, and actually fold part of the 
land without the concurrence of the truftees. 
Afterwards the adminiftrator of the furvivifng 
truftee alfo made a leafe. It was decreed i-a 
chancery, that the leafes made by the corpo- 
ration fhould be eftablifhed in preference to 
that made by the adminiftrator of the truftee. 
But in order to make this decree, the couft 
held, from the particular circumftances of the 
cafe, that the original leafe itfelf, made by 
the corporation in truft for themfelves, (hould 
not be eftabliftied":. confequently, if tfmt 
was not eftablifhed, the legal eftate in the land 
muft have continued in the corporation 
at the time the leafes were niade. Be- 
fides. It was particularly provided in the 
original leafe, that the truftees fhould not 
make leafes without the confent of the cor- 
poration. 

It feems, that if ceftuique truft of a term 

commits felony, this is a forfeiture of the 

Ke^^n'^^^^^ truft a. He fliall likewife forfeit it upon.an 

EcV.Tjj. outlawry in a perfonal action. This feems 

rather 


■ 

TOther h^rd ; for by the common 

ufe did not forfeit his ufi for fel ' ^^^ 

»fon ; and this is the more fmgul 

"been held, that if a triiftee for 

^tainted of treafon, the king flia 

* lands divefted of the truft*»: {\ 

lands and truft are liable to be fori ,^-tKjm '""'* 

•by the a<ft of the truftee and ceftuique truft, 
which renders a truft term in this refpedt 
lefs eligible than a legal one. However, a 

« term attendant on the inheritance is not for- 

^fcitable for felony, though it is, like the truft 
of the • land itfelf, forfeitable for treafon ^. c H*rd. 4I9; 
The legiflature, and the courts of equity, 

•have endeavoured, in many refpe<fts, to ren- 
der the eftate of ceftuique truft upon the 
fame footing as a legal eftate. This con - 

•ftruftion has particularly taken place with 

' refpeft to creditors. By the exprefs words 
of the ftatute of frauds <*, truft eftates (under * 19 Ct'- *• 
which words are included trufts of terms) *^*^' 
are liable to executions on judgments, fta- 
tutes, and recognizances. Now, by the legal 
courfe of conftruAion, -the lands were alfo 
liable to the debts of the truftee : but here 
the courts of equity interfered, and held that 
though the confeffion of judgment by a 
truftee might be confidered as a lien upon 

' his truft eftate at law^ yet in equity it would 
not affedl it ; for the eftate itfelf in equity 
would not belong to the truftee, but to cef- 
tuique truft *. So too though by the com- • 1 p. w.a78. 
mon law ufes were not held to be aflets to the 

heir or executor ^, yet the courts of equity, ,^^0.1x1.11. 
fince the introduftion of trufts, have adopted 
a more juft and liberal fyftem, and repeatedly 

E z held. 
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held, that the truft of a term is legal aflcts 

:e cha^"*^* ^^ ^^^^ hands of the executor i. Therefore^ 'if 
Ndiop'sRcp. a term be limited to B. in truft for A. this 
'3** on the death of A. v/ill be legal afiets 5 for 

in this cafe the right to the thing is plain, 
and if the truftee contefts ity he muft prima 
^z'^'^ZAy facie do it on peril of paying coftsK But 
the creditor cannot come upon thefe aflete 
^ a vcrn. 764, without the affiftance of a court of equity ^, 
It appears, however, from the cafe of Fktcher 
» a Vera. 490.. and Udley \ that if A. purchqfes a term m 
the name of B. in truft for himfelf for life, 
remainder to his wife, that this^ term is not 
affets to pay creditors -, and principally for 
thefe reafons, becaufe the term itfelf never 
, ^)7as in him ; and becaufe that could not he 
affets, which a man never had. Bui this 
cafe ({uppofing it to be law) can only be an 
exception to the prefent general rule of 
equity. But here we muft make a diftinq- 
tion with refpedl to a term attendant on the 
inheritance; for as a truft in fee, fmce the 
ftatute of frauds (though held to be contrary 
-Ha»d. 455. before that ftatute ^) is affets in the hands of 
■ a Vcrn. 148. ^h^ heti" ^ ; fo the term, which follows the 
' inheritance, and goes to the heir, muft, inftead' 
of being affets in the hands of the executor, 
•^Hard. 485?. be affets in the hands of the heir •. So again, 
Na^Re^""'^^' if a bond is taken in the name of A. in truft 
3 p. w. 319/* for B ; upoii the death of B. it will go in 
i^X w the courfe of adminiftration p. Thefe de- 
terminations of the courts or equity were eyi^^ 
dently intended for the benefit of the credi- 
tor ; an4 as they were by their inftitution an- 
, thoiized to corredt the ftridnefe of the com- 
mon 
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mon law, they extended their equitable coix- 
ftrudtion ftill further ; and, in oppofition to 
the maxims of the' common law, they held, 
that a truft was grantable over; and not 
only a truft /;; ejfe^ but even the poffibility of a 
truft ^\ maintaining, that where any perfon "*^^p-C*>^3»» 
had the poflibility of a truft in remainder, 
Tie had full power in equity to declare and 
make a difpofition of fuch truft '. » Ca. chi. s. 

However, in fome cafes the legal notion '3 fi« uCar.*. 

oftruftshas continued among us; for though 
when a man marries a woman, who has a 
term of years, and the wife dies, the term 
fuxvivcs \D him ; yet it has been held, that 
the truft of a term of xhtf enters will not fur- 
vive to the hufband, but go to the wife's 
lexecutor • : though this indeed has been • Co. ua. 
doubted ^ But it feems now to be under- ?vV<iVAUci>, 
ftood by the better opinion, that the hulband ' s* 
may difpofe of the truft of the term after 
marriage, and fuch difpofition will be good 
in equity, the fame as if (he had the term it- 

felfin her\ 'rjRcp.cha. 

With refpeft to the limitation of the truft i»3»i»4. 
of a term', it is now fettled, that it muft have 
the fame conftrudlion as the legal eftate 
would have had ^. Therefore, if the truft of ^ 3 p w. ^59. 
a term is devifed to A. and the heirs of his » v**«y»^s^ 
body, remamder to B. this remainder to B. 
is void ; and notwithftanding the limitation 
to the heirs of the body of A, the whole of 
the term vefts in A : for it is agreed, that 
the words of a will, when ufed in regard to 
a freehold, wilj give an exprefs freehold eftate 
tail ; there the fame words applied to a term 
will pafs the v;hole intcreft in fuch term «. « 3 p, w. 159, 

There- 
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Therefore, if the truft of a term is limited 

to A. for life, and immediately from and 

after the death of A. to the heirs of the body 

of A. lawfully to be begotten, remainder 

Tk^w!dgrV/ over, the vv^hole term veils in A y. But if 

Kiibarnc. the words of a devife ^ould, in cafe of a 

freehold, only pafs an eftate tail by implica^ 

•jP.w. 159. fJQf^^ ^^^ jj. {^efjjs the remainder is good*. 

Thus a devife to A. of a term^ and if A. 
died leaving no ijfuey then to B. the remainder 

i* I p w 65 to B. is good, and A. takes only an eftate 

666. * ^' for life **.— — We will now return to the fta- 
tute (rf* Richard the firft. 

« Perk, f. ig. Perkins fays *^, " If ceftuique ufe be of a 
*^ reverfion, he may grant the fame as well 
" as if he were in poflefficMi^ and that by the 
" ftatute of Richard the third, made in the 
** firft year of his reign, cap. 1 ." But Per- 
kins, in this inftance, as in many others. 
Cites no authority for his aflertion : and it is 
direAly ^contradicted by the decifion in De- 

• piowd. 348. lamer!s cafe « ; for there it was determined, 
that the ftatute only intended to give t?ie 
prefent poffeflbr of the ufe a power of aliena- 
tion^ and did not extend to thofe in remain- 
der or reverfion ; therefore a remainder man 
or reverfioner might alien the ufe (as they 
might have done before the ftatute) yet they 

^Bro tit feoff. ^^^{^ ^^ |j^ ^^^ j j itfelf ^ 

al. ufcs pi. 44' A in i« t 1 » ^ 

B.N.C. 75. So too the ftatute was adjudged only to 
include thofe who had a prefent ufe in ej^e^ 

^"^ ^^^ ^^°^^ ^^° ^^^ ^"^y ^ naked right to 
piowd. 351. ^ ^^^ g Therefore, if A, was feifed to the 

ufe of B. and enfeoffed C ; B. had no way of 
regaining^his ufe, but by the entry of the fe- 
offee J and until the ufe was revefted in B. 

' had 
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had no power of aliening it by the ftatute of 

Richard the third **. ^ ciib.ufc v7f 

It was held, that if after this ftatute a **' 
feoffee to ufes had been difleifed, and cef- 
tuique ufe had releafed to the diifeifor ; or if 
the difleifor had enfeoffed a Oranger ; in ei- 
ther cafe the entry of the feoffee was com- 
pletely barred K * ^lowa. j^i, 

A ceftuique ufe by this ftatute might make ^^*' 
a leajfe for years rendering rent, for which he 
might bring an aftion, but could not avow ^, 1*7 h- «• n- 

A 1 • 1 1 1111 r • ^Bro. hi. fcolT. 

•And It has been held, that a relervation of ai. ui>s pi. 6. 
rent by ceftuique ufe would carry it to the 
heir, without being particularly named for 
that purpofe '. However, though ceftuique » i h. 7. 15. 
ufe was enabled to make a leafe'for life or ^^^°' ^^^'^'g*^' 
years, yet the reverfion was ftill in the feof- 
fees, v^:ho might have brought an adlion not- 
withftandli^ tlie >yant of privity™. The -sH.y.g.b. 
Ifcatute was made for the advantage of the 
kflfee or ftofifee, and not for the advantage 
of the cefl;uique ufe or feoffor. Therefore, 
if ceftuique ufe h^d entered, and« afterwardis 
made a feoffment, fjill the feoffment did not 
purge the tort, but the feoffees might have 
had their afSze ". This ftatute muft alfo be • s h. 7. 5. b. 
imcfcrftood'only of alienations during the life 
of ceftuiqute ufe ; ll^refore it has often been 
held, tlvit a ceftuique ufe could not devife 
the knd by the equity pf ift Rich. 3d. how- 
ever he migljt have been able to devife the , 
ufe by thi common law °, This coqftrudion *» Dyer 74, a. 
of the flatute w^ for very obvious reafons, '*^*' 
Though, the ftatute eftc^bliflied the legal con- 
vseyances of ceftuique ufe, yet nether the 
words pr the equity of it could have been 

adjudged 
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adjudged to countenance his tortious aAs, 
For lands from the time of Richard the 
third, to the 32 Hen. 8. were not devi- 
fable. 

This ftatute of Rich. 7. was faid to have 
introduced a new fpecies of feoffments, which 
differed from the feoffment by the common 
law in many refpedts. This difference is 
iR^fial!.' explained in the Lord Sheffield's cafe?: it is 
J 33- there faid, " Feoffments are the antient con- 

ii}Ac.\, cc veyances of the land ; but feoffments, ac- 
** cording to the ift Rich. 3d, are upftarts,* 
and have not had continuance above 1 50 
years. In cafe of feoffments at common 
law the feoffor ought to be feifed of the 
lands at the time of the feoflEment ; but if 
" a feoffment be according to the ftatute 
^* ift Rich. 3d, in fu€h c^fe the feoffor need- 
'^ eth not be in poffeffion. Feoffments at the 
^ common law give away both the eftates 
and rights j but feoffments by the ftatute 
ift Rich. 3d, give the eftates, but not the 
^' rights. In cafe of feoffment at the coni- 
** mon law, the feoffee is in the per^ viz. by 
the feoffor ; but in cafe of feoffments by the 
ftatute of I ft Rich. 3d, the feoffees are in 
*^ the poji, viz. by the ftrft feoffees. 1 4 H. . 8 . 
10. Brudnei fays, that a feoffment by cef^ 
tuique ufe by the ftatute \ft Rich, ^d, * is like 
to fire out ofafiint -^ fo as all the fire which 
** Cometh out of the flint will notfaften upon tmy 
thing but tinder or gunpowder' In aiiother 
place: ' Ceftuique ufe makes the fcofF- 
^' ment as fervant to the feoffees, and if 
" not a$ fervant to the feoffees, yet at 

' ^' leaft 
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•* leaft as fervant to the ftatute of ift 
« Rich. 3d." 

It has likewife been held, that if a lord or 
a grantee of a rent-charge had been alfo ccf- 
tuiquenfe of the land, and after the ftatute of 
ift Rich. 3d. ceftuique ufe had made a feofF- 
ment in fee of the land, though the land 
paffed from the feoffees, and his feoffinent was 
warranted by the ftatute, yet the feigniory or 
rent-charge was extinA by his feoffment**. sco.Litt.3t.t, 
And laftly, it was held, that ceftuique ufe was ^*»**»* '*^"» 3*- 
bound in a ftatute merchant, ftatute ftaple, 
and by elegit, by the words of the ftatute i 
Rich. 3 ^ n H.^7. €. 

I truft I ftand excufed for this long di- ai?ire^pL zj, 
greflion on the expdfition of the ftatute of 
I ft Rich. 3d. Many of the laws indeed re- 
lating to this ftatute are now rendered obfo- 
* lete, and indeed unnecelfary, by the ftatute of 
^7 H. 8. c. I0-, but though at this day, 
ftriftly fpeaking, they are ufelefs, becaufethe 
ftatute itfelf is now of no utility, yet a know- 
ledge of them muft lead to a better under- 
ftanding of the prefent law of trufts^ and at 
any rate muft afford fatisfadtion to the cu- 
rious. What has been faid relating to terms 
of years is abfolutely proper to be known ; 
for they, as has been faid, are not comprized 
within the ftatute of 27 H. 8. Indeed I 
have been the more particular in the expofi-. 
Jion of the ftatute i Rich. 3. efpecially as 
moft legal writers have made very few, if 
any obfervations upon it. The ftatute 27 
H. 8.C. 10. feems to have engroffed their 
chiefattentipn. 

But 
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But to proceed with our account of flitufe^ 
concerning ufes: Richard the third, when 
Puke of Glouceiler,. had. frequently been 

•acomm 33». made a feoflfee to ufes'. Now as the kingj 
couidr not be feifed to a ufe ^ the law thea 

uofn. ftoodv aiid flands to this dfty^ upon the 

affumptioa of the crown Richard wouU have 
held the tandjs difcharged of the ufes. There- 

^iComm. 331. fore* a/s Sir WiUianv Blackftone pbferves^ 
to.obviate fo notorious an injuftice, an a<ft gf 
paj?lianfient was immediately puffed, which 
ordained, that where be bad been ib enfeoflfed 
jointly with other perfons, the laiid Ihould 
veft in the other feoffees, as if he had never 
been named ; and that wh^re he ftood fote'y 
enfeo^d; the eftate itfelf Aould yeft in cef- 
tuique ufe, in like cnanner as he hack the 

The very firft aft of parliam0nt, whick 

pa&dia the fucceedii^ king's reign, wj^s 

» I H. 7. c. I. relating to ufes \ For the ftatute i Hen. 7. 

nftadea/^f7«/?^(9wt0^ntainaWeagainft tfae per- 

, nors of the profits of lai^s • enfeoffed to ufes, 

h alfo: allowed the tenant in the feme action 

to have aid^ frayer^ vdu^her^ and other act* 

vantages ; that the tenant Aould alfo have 

hisj^c, and other advantages and recovenes 

againft the pernors of the profits, and their 

feoffees. 

By this flatute we perceive, that the jw- 

y I R.t. C.9. ceding a6Vs y, which gave anions agaifift ^he 

t^iLe.J.z. pernors, did not extend to ^formedon. 

This ftatute alfo (which only gave a fbr • 

medon by exprefs name againft ceftuiqMf ufe) 

was conftrued to extend to a fcire facm to 

» I Co, F31. b. execute an eftate tail in remainder by equity % 

?ut 
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But in the conftraiftion of this aft it was* 
held in a cafe, where zfcire facias was brought 
^gainft the pernor of the profits, that the 
pernor fliould not vouch in z fcin facias-^ 
^or the aft fhould be intended to mean fiich 
aftions in which he might vouch. And the 
Words of the aft did not alter the law of 
vouchefs, and give to the pernor any new 

vouchers MiCo.^i.b. 

Among the inconveniences, which attend- 
ed the introduftion of ufes, it was found that 
lords loll the benefit of wardfhip, &c. there- 
fore, by a ftatute ^ made in the fame king^ ^4 h. y.c 17. 
reign, it was provided, that rfie heif of cef- 
tuique ufe holding his lands by knight fervice 
within age Ihould be in ward ; and of fuU 
^ge ftiould pay relief. On the contrary, for 
the benefit of the heir of ceftuique ufe, the 
fame ft^fute provided, that he ffiould have 
^n aftion of wafte agairift his guardian com- 
mitting wafte. 

As this .ftatute only named the tenure of 
knight fervice, it was held that it did not 
extend to lands held in foccage <?. • « jenk. c«iit. 

The next ftatute, which was^ made relative ^^^^^ ^ ^ 
to ufes, feems to have taken away from cef- nf n! 'c 15". 
tuique ufe a very great privilege, viz. that of 
having his lands fecured from the procefles 
of law refpefting executions. By the 19 
H. 7 ^ the lands of ceftuique ufe ftiall be put ^ ,^ h.7.c.i$. 
into execution for his debt due by judgment, vidcfupra 53, 
The. lands of ceftuique ufe were alfo made 
liable to fatisfy the chief lord of hiis relief, 
heriot, and other duties. Ceftuique ufe alfo 
^as allowed to have <he fame advantages as 
he might have done, if he had been tenant of 

the 
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Ac land. And laftly, ccftuiquc ufe being a 
bondman, his lands were feizable by the lord. 
We have before feen, by the ftatute of 1 5 
Rich. 2. c. 5. that lands conveyed to the ufe 
of religious houfes, or bodies corporate, were 
amortized by licence from the crown. But 
that ftatute, it was held, did not extend to 
conveyances made in truft to the .ufe of 
parifli churches, chapels, churchwardens^ 
companies, fraternities, &c. erefted by com- 
pwn affent without any corporation ; or in other 
words, to the ufe of companies incorporate. 
Now thefe alienations were as prejudicial to 
the lords as alienations in mortmain: for 
they thereby loft their wards, heriots, reliefs, 
e 1 Co. 43 b. gj^e Yo remedy this mifchief was the fta- 

r^^H.s.p.io. tute of 23 Henry 8. made^ It recites, 
*' That by reafon of feoffments made of truft' 
*^ of manors, &c. to the ufe of parifh 
*' churches, chapels, church wardens, guilds, 
^ fraternities, commonalties, companies, or. 
brotherhoods, eredted • or made of devotion," 
or by common ajfent of the people, without 
any corporation^ and to the ufes and intents 
" to have obits perpetual, or any continual 
^\ fervice of a prieft for ever, &c. or to any 
^^ other like ufes and intents, there groweth 
to the king our fovereign lord, and to 
other lords and fubjefts gf the realm, the 
^' fame like loGes and inconveniences, and is 
" as much prejudicial to them, asdothandis 
** in cafe where lands are aliened in rnortT* 
^" main : Be it therefore enafted. That all and 
every fuch ufes, intents, and purppfes, of 
what a^.Tic^ nature or. quality the fame 
^- • fljall be called, &v. fti^U be utterly void ^ 

:-" ana 
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^' and if any perfon in defraud of this llatute 
*^ do bind their heirs» &c. that then every 

fuch pain, penalty, craft, colour, and 

every other things, &c. (hall be utterly 
" void: And that this ftatutefhall be always 
" interpreted, &c..moft beneficially to the 
*' deftrudtion of fuch ufes, &c. and of all 
*■ other like ufes, and intents." 

I fhall make a few obfervations on this fta- 
tute. — In the firft place, this aft was made 
to prevent conveyances of land, &c. in trult 
for fuperftitious purpofes, fuch as to pray 
for fouls fuppofed to be in purgatory, and the 
like ; which fuperftitions and errors had crept 
into the Chriftian religion previous to the 
acknowledgment of Henry the 8 th as the fu- 
prerae head of the church of England «, But 1 1 co. m. «* 
it never intended to prevent alienations in 
truft for good and charitable purpofes ;^ fuch 
as for finding of a preacher, maintenance of a 
fchool, relief and comfort of maimed foldiers, 
fuftenance of poor people, reparation of 
churches, highways, bridges, caufies,difcharg- 
ing of poor inliabitants of a town of common 
charges, for making a flock for poor labourers 
in huAandry, and poor apprentices, and (or 
the marriage of poor virgins, and other like 
charitable ufes ^ ^ 4 Co. m,*, 

2dly. This aft does not make the convey- Ji^b.\j6,*' 
ance itfelf void, nor gives the lord any title 
to enter for mortmain (like the 15 Richard 
2. c. 5.): but only makes the u(e void. 
Therefore if the feoffment be wilhin this fta 
tute, the^ feoffees (if no confideration is ex- 
preffed) notwithftanding the declaration of 
ufes ihall Hand feifed to the ufe^f the feoffor^ 
and his heirs 5 but if there be a confideration, 

ever 
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cverfofmall, expreffed, then the feoffees will 

* I Co. 14. •. itand feifed to their own ufe '. 

3dly. All alienations of property to fuch 
charitable ufes, as are not within this ftatute, 
in fuch manner, and of fuch fpecies of pro- 
perty, as are not reckoned to come withia 
the ftatute 27 H. 8. c. 10. for transferring 
ufes into poffeffion, fuch alienations or limit- 
ations of ufes will not be executed by that 
laft-mentioned ftatute, but remain as trufts 
to be performed in equity. Therefore if a* 
term be given to truftees in truft for a cha- 
rity, the legal intereft in the term muft re- 
main in the truftees to anfwer the purpofes of 

»t?.w.398.the truft K 

-4thly. If a rmn enfeofs two ox three per- 
fons and their heirs in truji^ and to the intent 
that the inhabitants of fuch a place fhould 
have a free (chool, .or in truft to maintain 
poor children, &c. ; this truft is not exe- 
cuted* by the ftatute of 27 Henry 8. c. ro. 
for the lands muft remain in the truftees. to 
anfwer the purpofes of^ the trufts, and there- 

i % vern. 387. forc not a ufe executed by the faid ftatute *. 
One reafon for this conftrudion is, becaufe,a 
ufe cannot be limited to a parifti, or any in- 
definite multitude, by a general name, it 
being no corporation, and without any public 

p 13 H. 7. 9. b. allowance ^, But this limitation of the ufe is 
good as a tru/i. Another reafon is, becaufe 
it is a rule in chancery, according to feveral 
refolutions (which we }xave partly confidered, 
and (hall take notice of more fully hereafter) 
that where lands are giv^n to truftees in truft 
to pay the profits over, the lands muft con- 
tinue in the truftees in order to perform the 

truft; 
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Truft \ and therefore the trulls *are not ufes 
within the ftatute of 27 Henry 8. but mere 
trulls in chancery \ ^ J]^ ' ^^ 

There are many other ftatntes, belides this, fupra u «» ts. 
relating to the regulation of gifts to charita-^**^'*' 
We ufes ; but as thefe iftatutes do not alter 
the conllruAion here made, relative to the 
execution of the legal eftate in the truftees, 
an expofition o^ them does not properly be- 
long to this work. Thofe who wifh to fee 
further into this matter are particularly re- 
ferred to the afts of 43 Elizabeth c. 4. and 
9 George 2. c. 36. I Ihall only add here, 
that, generally fpeaking, the llatutes of cha- 
ritable ufes fupply all defefts of afliirances 
made to charities o. Therefore a devife or**^****^5$- 
appointment to a charitable iife by tenant in 
tail, without previoufly levying a fine, or 
fdffering a recovery p, or an appointment, or » i P- w. 147, 
devife of copyhold lands by a will,^ without **^' 
any furrenderfl, will effedually in the firft«»vei«.45i. 
iJiilance bar the entail, and in the fecoHd'*^*' 
pafs the copyhold. But it feems a nuncu- 
' pative will of a 'rent wa^ void even before ibc 
ftatute of frauds. By the 34 Elizabeth, an 
appointment of lands without deed was good ; 
but fmce the ftatute of frauds, which as to 
that repeals the 34 Elizabeth, an appointment 
of lands to a charity by a will, not attefted 
by: three witneflTes, is void ^ , vkie i p, w. 

We have now taken a full furvey of all the 44»»»49. 
ftatutes relating to ufes, previous to the 
ftatute of 27 Henry 8. c. 10. at leaft all 
thofe which Fam aware of Thefe ftatutes 
all tend to cohfider cejiuique ufe'2iS the real 
owner of the land ; and indeed he was made 

completely 
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completely fo by the 27 Henry 8. c/ idi 
But before we enter into a difcuflion of that 
laft ftatute, it will be neceflary to confider the 
learning relating to ufes before its being 
cnafted ; which will alfo explain to us the 
reafons, why the legiflature interfered to 
corred ufes : For, during the time of their 
feparate exiftence, they had undergone many 
nice, and fubtle refinements ; and though we 
have already feen many afts pafled to prevent 
any injuftice, which thefe refinements natu- 
rally produced, yet none of them were found 
fufficiently effeftual to deftroy them com- 
pletely. It muft be remembered, that what- 
ever is about to be faid of ufes, previous to 
our obfervations upon the 27 Henry 8. c. to. 
muft be underftood as being fubjeft to the 
llatutes before recited. 

In confidering. the nature of ufes, I fliall 
firft enquire what were the requifites to be 
obferved in raifing ufes ; and then what were 
the properties of thefe ufes, whenraifed. In 
the foregoing pages I have been led to ariti- 
cipate many things, which properly apply to 
this place. 

Firft then, in order to raife a ufe, there 
fllould be a perfon or pcrforis capable to ftand 
feifed to a ufe. Now primd facie every com- 
rxion perfon can ftand feifed to a ufe : there- 
fore it will be the beft method to fee who are 
exceptions to this rule ; or rather who have 
not this capacity. A ufe was before defcribed 
to be a truft or confidence, which is not iflu- 
ijQg out of land, but as a thing collateral, an- 
nexed in privity to the eftate, and to the per- 
fop^ touching the land. It follows from this 

explanation 
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ttplahation of a ufe, that whenever the legal 
cftate of feoffees to ufes vefts in a perfon^ in 
whom the confidence of per/on^ or privity of 
eftate fail^ there the ufe is either deftroyed, 
or for a tiftie fufpended. Therefore, a lord 
by efcheat, or the lord of a villein, could not 
ftand feifed to a ufe, becaufe the title of the 
lord was by reafon of his elder title, and that 
accrued to him either by reafon of the feig*- 
niory of the land, or of the villein ; which 
title was higher, and elder than the ufe, or 
confidence, and therefore could not be fubjedt 
to it. And the fame rule applies to a lord, 
who enters for mortmain, or who recovers 
by a ceflavit, &c. for his title is paramount 

to the ufe «. .,Co.,ai.« 

Tenant by the courtefy cannot uand feifed n^- »>. 
to a ufe ; for he is in by the adt of law in ^' *^* ^' ^**' 
confideration of marriage, and is not in in 
privity of eftate ^ And it feems by the'iCo. m.c 
better opinion, that a tenant in dower cannot ufe,', pi. 40/ 
Hand feifed to a ufe ; and that for the fame S- n. c. 60. 
reafon as tenant by the courtefy ; for one is 
in by the aft of the law, as much as the 
other V. This opinion, however, has been ^ ibid, 
doubted by, Gilbert, though he feems to ac- 
qiiiefce in it in* another place ^. So neither wciib.ufet, 
can a diffeizor, abator, Or intruder be feifed ««• «7"- 
to a ufe, although they have notice ; for the 
ufe is not annexed to the poffeflion of the 
land, which each of them have, but to the 
privity of eftate^ which is denied to them all : 
for they are not in in privity cf the eftate^ to 
which the ufe is annexed, but in the poji «. « i co. \%%.%^ 

Though there be ^nW/y of eftate, yetif'39. »>• 
confidence^ either expreifed, or implied, fail in 

F the 
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Vtst perfen, 'the ufe is either fleftrdyea, or firf- 
|)cnded. Thus, if a feoflfee to uifes ihfeoff 
kn6th6r upoh good confideration, who has 
elfo no notice of the foffner ufes, here there 
ks privity of eftate ; yet as there is no confi- 
dence intheperfon of the fecond feoffee, the 
r I Co. 111. b/ufe is Entirely gone y. But if the fec?fFnrtent 
liad been made nj^ithmt confideration xo bne, 
■ ibi*. -who fed no notice^j, or with a goad coiifide- 

•piowd.jsi. nation to one, who fed notice * ; in either cafe 
"the privity of eilate, and confidence of per- 
-fon, and'ofcourfe the ufes, ai^epreferved. 

From What has been faid it appears, that 

'if there had been a tenant for life, remainder 

'^o the ufe of another in fee, and tenarft for 

life had made a feoffment in fee to one, who 

Jiad tiotice, ^fhe feoiffee could not Hand feifed 

'to the firft ufe, becaufe the ufe was annexfed * 

» Co. iM. h.i\o one eftate, and he was ih of another **. S^ 

too If there had been ceftuique ufe For lifis, 

^T in tail, witb remainders over in ufe, and 

-ce'ftuique ufe for life had made a fcbflfiTiettt 

over, 'the feoffee would not have ftood* feifed 

« Piowd. 35W .^^ ^i^g former ufes \ If alfo a feoffee to a uffe 

bound himfelf in a ftatute, &c. a:nd the co- 
■nu2ee had taken out execution, he fhould 
'have had the land to his own ufe; For the 
confideration of law wa^ (ufficieiltly ' valuabfe 
uf«'''Mo *''^^ raife the ufe in him ^. So too in a cafe 
• Hob. 348. fince^ the ftatute of ufes % where A. and ^B. 
Earl of Or- wcfc 'feifed to the life of J. B, in tail, remain- 
moad'icaTc. : ^er to tTtc ufe of W. in tail, remaindertotbe' 
ufe of the right heirs of J. S; A.-and^B. antJ 
^ J. S. made a feoffmeilt to three perfbns 'to 

different ufes. Two of the feoHees had no- 
tice of the former ufes. It ^as held that 

the 
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•the new Feoffees couldiaQtnftand iftifed. to :thc 
ol<l ufes ; but as the two fooflfeos h^ .notice 
of the firft iifos, they were bound, tP xVC^kt a 
recompenee fgr the change of i the qld .ufo. 
If a feoffee of :a manor to the ufe qf fA.rhad 
relcafed to the tenants, they would not have 
'held it fubjedt tOrthe-uf? of A.; for the rfeig- 
^niory^as drowned tin the tewficy, whidi^„ . _. , 

4.1- LJ-.^!-' r f ' -Bro, feoff, %l, 

.th^yhad to-tbeir.awn^ufe\ uret, piVio. 

'The king cannot flan4 .feifed :to a ufei 
therefore if lands begivep to the king aod ta 
common perfon,>p(2«r|^ri«:rff laur vies ^ to cer- 
tain iifes, the ufes are void for ja, moiety ^ * **• ^^ s^' 
Neither can the que?nbe ftifed to a ufe ™. » jbid. 57 

A corporatipn,. abb6, mayor, commonalty, 
^liens bbrrj, an(lperfans, attainted,, cannot f be 
Jeifed toa ufe". fTher^fore, in a t^fe.wheie "^ Bro. feoCti. 
'^n alien ^nd another were enfeoffed to ufes, " co.^*»l^i. 
.the moiety of .the laad.wentto the^crownjdif- 
^chargedof theufes^ •Dyer, 483. b. 

A feme .covert^ rand an infant, however, jaue 
,nQt eacchided from the number of thofe who , ^ ^^ ^j . 
-are capable of b^ii^j feifed to a ufe p. iBefoae 
the fkatute of .2:7 Henry-8 . c. ? 10. if they had 
been diredted to execute the-eftate to the 
ceftuique ufe, or to another, by the court .<kf 
'.chancery, . tjuring the coverture, pr infancy, 
they m jgh t have afterwards defeattri: the JGwnc, 
^But.fmce the;ftato£e, no right is faved:to 
Aem. At this dayjan infant, tnt^fe may: Iwy 
fine l^y virtueof 7 Ami. c. lip. impowcring 
infant tiaiftfes to convey eftatcs. But hid 
Hardwicke doubted whether the judgcs.wouU 
permit an ^ infant truft^: to/«jf(T a . recovery ^ 
jiniefahe procured^ privy. feai for ihat P^r- ^ ^^^ 
jKpfe''. ^ 

F % Con- 
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vid. fap.froro. Conccrninff the limitation of ufes upon t^e 
eltate of tenant in tail, for lire, and years, fuf- 
ficient has already been faid. 

Secondly, As (here flioiild be a perfbn 
capable of being feifed to a ufe, fo there 
fllould alfo be a perfon capable of receitnng^ 
or taking fuch ufe. And with refpeft to this, 
it may be obferved, that whoever is capable 
of taking the /^«^/j themfelves, can alfo take 

*shcp.T.484. the fame eftate by way of ufe*. Thus a 
corporation is prevented by the ftatutes of 
nwrtraain from taking lands without licence; 
yet as they may purchafe lands with licence, 

t shep. T.4S4. fQ ^^y ^Yi&y have the ufe of lands t. So too 

the king cannot take any thing, but by mat- 
\ll^^\!lf^^' ter of record^; yet as he can take an eftate 
irithe land, fo can he the ufe of the land 
by matter of record. ' Therefore, if a man 
levies a fine, or fufFers a recovery to the 
king's ufe, and declares the ufe to the king 
by a deed of covenant inrolled^ it is good fo 

^ Ba ufci 60 ^^^^^ ^ ^^^ ^^ ^^^ ^^^S' though he is no party 
' to the conveyance '*'. But this ufe to the 

king Hiould be raifed by a conveyance of 
record; and not by a conveyance merely ap- 
pearing of record ; thus, if I covenant with 
J. S. to levy a fine to him to the king^s ufe, 
which I do accordtflgly, and the deed oF 
covenant is not inrolkd^ but is found by office, 
the ufe does not veft in the king -, but if the 
covenant had been to enfeoff J. S. to the 
king'5 ufe, and the deed had been fnrdlled; and 

« Ibid. ^^^ feoffment found by office, then the ufe 

would have veiled ^. » 

A limitation of a ufe to a parifh il5 void as a 

^;^n"*^*?' b «/^5 as we have before feen y. But this ufe h 

aJlo oTtf. icon, •' ' - 

al. uic«, pi. 4^. good 
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good as a trujt ; of which the pariftitoners 
itmy by a bill in chancery enforce the per- 
formance \ provided the truft does not come ' * ^^^ ^•7* 
within the ftatute 23 H. 8. c. 10. The 
feme rule holds with regard to any indefinite 
multitude without public allowance ; for they 
cannot take any property by a general name 
in the thing tmfted,by the rules of the com- 
mon law *. * »3 H. 7. $X 

Whether an alien could be ceftuique ufc 
was formerly a queftion of litigation: and 
indeed I believe it is not yet fettled by any 
determined cafe; forae holding that a ^ife 
being merely in confcience, equity might 
dired a performance, for the benefit of the 
alien ^ ; whilft others^ fay, that an alien cJould ^ '* h.7.««.*. 
not compel the feoffees to execute a ufe, it aivt, pi? 19! ' 
being contrary to the law of the kingdom a|^«"»»4. 
that an alien fhould plead, or be impleaded io\he^(ut? 
in any of our courts «. Whether indeed even *7 "• «• ««». 
at this day an alien can purchafe lands in the M3nb.iif«,4j. 
name of a truftee^ without being fubjeft to a ^"p *5. *6. 
forfeiture of the truft to rhe king, is a point ^^"•*°' 
alfo perhaps not quite fettled ^ : though in- ' ' ^®"' **>• 
deed, by the better ofiinion, it feems.that the '^** ^ ' ** 
king will be entitled to the truft of an alien * 
ceftuique truft *. - •3Cha.Rep.35. 

^ Thirdly, There fhould be in moft cafes a RlJi'T,!. 
conjideration to raife a ufe. I fhall in this place 
mention the manner in which a ufe is raifed 
on the different conveyances now in praftice ; 
and I muft particularly beg the reader's at- 
tention to this divifion, as indeed the fame 
confideration is as neceffary, and the fame 
mode adopted in raifmg ufes at the prefent 
pcricwi, (with refpeft to fuch conveyances as 

arc . 
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wfe mkd^ eithdr cx|MfdflcAy dr. impliedly W 
ufes) asrVae ufed previoui^ to^ the enafting^ o^ 
^7 Ft 8>. But>^ith rc^edb to; bai^gdns and 
ftfes; and covenUnti to ftand: Mfed; the con- 
fidfemtten- ncceflaty to be expreflfeiiin ttemi 
wHl be cojifidteredv when we cortUs to' mentasMii 
tiioTe ptefitioulac coikveiyancesr. 

Witb refpe(9! to fdcflSnetiw »i'/^i if there! 
be no confideration expreffed in the dccdy 
aild no declaratidn of th« lafe,. the ftroffee will 

* Perk, S33: ftand fciicid to thd ufe of the feoffor ^ Uponf* 

• I Co. 100. b. this prirtdple it has' been refolved ^y tliar if a 
M.'b^n;t!"' n^^n^ feifdionthe jbartof his mother, make 
% saik. 591. a- feoffinent without any confideration or de- 
l RoU lb!^78o. ckmtSon of the uife to ther feoffSe, and then 
a F. w. r3^ take back the eftaJtte to hrm anrf hi* hehrs on- 

his father's fide, ftill the lands. >x^illdefcend', 
as^thfey would have dote before the feoffinenf, 
"^i^^. on the mother's fider: fbr, there being it6 
confidAratlori or dcGteratkm of the oftr ex*- 
prcffed in the firfl: feoffinent, the feofibe is t'A^ 
of the o/rf ufe. ht \^ouM' have kn^n. exsdiy 
the fame in this cafe, if the ufe had bceu^ ex- 
prefely declared oti tile firft feoffment t& the 
feoffee hinafelfl Itmnft be ottferVed, &at 
whete there are exprcfe words to declace a- 

^ . ttfe on a feoffment, no other cotifideratiott' 

*• '$if' was^ever tboo^ oefedTary to raife the ufe'»; 
and itacfccd thai opinion: has kmg beeti ae- 
qihefccd in. Therefore, whew A. to c€%fi* 
deration of j^. i cw> paid to him by B. mad<^ a 
feoftm'cnt to the ufe of B. and C his fori, it 
was held th^ this declaration of the irfe to C. 
raifetfthe We tro-him, ntirtwiihftandinrg ^ coft^ 

«aRoii.ab.79i. fidcrsition was pakl by B ?. 


W^at has beeijt faW of the conficferation to 
raife, and the declarafion to diredk, the ufe on 
a feoflftnent, will eeJuaHy apply to fines and 
recoveries^ For Rolle tells us, that if a fine 
be levied, or recovery fuffered, and noufes arc 
declared on them, the recoveror or conuzee 
will lland feifed to the ufe o( the reeoveree or 
ccmu2or K And if ufes arc declared- on the * % Roii. t^ 
fine or recovery, there needs no other confide- ^ co/^; {>* ** 
ration to raife the ufe ; in which they have the 
feme conftrudlion as ufes declared on feoff- 
ments^. So if there be two jointrtcnants,^*^*'*^^''- 
one in fee, and the other for life, and they * 
levy a fine withuut declaration of any ufe, 
the ufe fliall remain unto them in the fame 
eftate as they had before in the land "*. Alfo, • » Co- !•• •• 
if A. tenant for life, and B. in reverfion or 
remainder, levy a fine generally, without any 
limitation of the ufes, it ftiall be to A. fojr 
life, remainder to B. in fee : for each grants 
that which he may lawfully grant ; and eacl> 
fhall have the ufe according to the cftatc^ 
which he conveyed ^ ' " * ^- s'* *- 

It was formerly held, that if a man had de- 
livered money to J. S. to purchafe land for 
him, and J. S. purchafed the land to his own 
ufe, it fliould be to the ufe of J. S. and not 
to him who paid the money ^ But now •Bro.fcofr. 
fince the introduftion of trujisy equity has*^-"^"*^*'^*' 
afted upon a more liberal principle ; and in ^ 
ftmilar cafe has decreed it to be a refulting 
trujt, notwithflanding the ftatute of frauds and 
perjuries, which requires all declarations of 
trufts to be io writing p,— ^But mpre of this ' vide Uift^. 

hereafter. 

It 
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It appcairs alfo, that if A. be feifed In fee 
pf one acre of land, and he and B. levy a fine 
of it to a^iother, without any confideration or 
declaration of the ufe, the ufe fliall refult to 
A. only^ and his heirs *i. 

I fliall now fpeak of the confideration ne^ 
ceflary to raife a ufe in the conveyance of 
leqfe and releafe\ the moft modern fpecies 
of afliirance. It may at firft feem ftrange 
to mention the confideration neccflary to be 
• cxprefled in this conveyance, in order to raife 
a ufe before the. ftatute 27 H. 8. when it is 
well known, that this conveyance was not 
invented till after the pafling of that ftatute. 
But to this I muft obferve, that ufes at com^ 
mon law are always raifed on a leafe and 
feleafe. The ftatute 27 H. 8. did not abar 
lifli ufes, whatever it intended to do. It 
only annexes the poffeflion to the ufe. Now, 
in order to raife a modern and permanent truft 
of inheritance by this conveyance, there muft 
be a legal el|:ate at common lawj and a u/e at 
common law ; which ufe the ftatute executes, 
5ind makes the eftate of cejiuique ufe a legal 
cftate, according to the ftatute : then comes 
the declaration of the modern trufts. Now, 
in order to raife this ufe at common law on a 
ieafe and releafe, we muA confider whether 
this conveyance (I mean the releafe) fliould 
not have the fame conftruftion with regard to 
the confideration, as a feoffment had. In the 
firft place, I take it, that a Ieafe and releafe 
^_., , muft be confidered as a conveyance deriving 

'Vide; Mod. -^ r r 1 7 ^r^\^* -u 

7«, 77. Its rorce rrpm the common law '. This will 

appear, if we^ recoiled the principles upoq 
)yhich it operates. It is in fa^ two diftindt 

conr 
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conveyances -, the one creating a leflcr cftatc, 
and the other releafing to and enlarging that 
eftate. To create this leffer eftate (which is 
generally for the term of one year) any con- 
veyance may be ufed, which will completely 
veft the legal eftate in the grantee of the 
term, fo as to render him capable of receiv- 
ing a releafe of the larger eftate. Therefore 
a leafe j/ comnwn law will effectually fervc 
the purpofe. I am aware, that it is the uni- 
verfal pradiice at prefent to create this terra 
of one year by a bargain and fale^ becaufe it 
faves an aftual entry. Yet this does not 
prove it to be a conveyance deriving its 
effect -from the ftatute of ufes ; for the con- 
ftitution of the term itfelf creates the founda- 
tion of this affurance, and not the convey- 
ance by which it is conftituted : for whether^ 
the term be created Jjy a cotmnon law haje^ or 
by a bargain and fale (both of them being 
merely auxiliaries to the whole conveyance) 
is immaterial to the operation of the releafe, 
which is the grand part of the conveyance. 
We will then fuppofe this term to be already 
created (though, by the bye, if it be created , ^ 
by a bargain and fale, there (hould be the 
confideration of five fliillings, or the like ; or 
if it be created by a leafe at common law, 
there is no confideration perhaps at all •, or f^^^^f tfei. 
at moft only the refervation of a pepper-corn pi. 47. 
rent, or the like required) then the queftion ®* ^' ^' ' ^** 
will be, whether the releafor and releafee 
ftand in the fame fituation as a feoffor and 
feoffee ftood with regard to the confideration 
pr declaration of the ufe ? And I apprcr- 

|;epd that they do. The reafpns for the 

colors 
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conffertidfione made \n the above oafe» fsf 
ffeofSnents, 6ne&> and.meoveries^ feem to b€, 
that the poff^ffion 06 the feoflfee, conufee^ and 
recevcror, being refted m them before any 
ufe can poffibly arife^ and thepe being no 
fegal' neceffity that the ufe (hould be veiled 
in (X dtcl'aved' to them^ becaufe they are in 
pofleflten (the feifin which they have being 
fufficient to ierve ufes* to any perfon) the kw 
will not fuppofe that the feoffor, conufor, or 
recoveree, intended to depart with the ufe, 
or beneficial intereft in the land, without- fbme 
exspreffed or implied confideration, of esh 
pteftly agreed declaration. I fay, there is- no 
necefflty to^ declare the ufe to thofe who have 
ifeefti'fin; for before the ftatute, though the 
land ilfelf might exprefsly be conveyed to 
any one, yet it was the confideration, de- 
dara^tion, or notice which dire<fted the ufe; 
the ufe and land being diftlnft. And fo fer 
it is the fame fince the ftatute, Befides which^ 
the poffijjlon does not now draw the «/^, as it 
did before the ftatute, but the ufe the fofft£ion. 
Therefore, to whomfoever the ufe is declared, 
the- polfeffion is likewife carried : fo that the 
ufe governs the poffefTion. Thefe convey- 
ances then differ from a bargain and fele, 
which ftrfl: paffes the ufe, and then the ftatute 
executes the pofltffion in ceftuique ufe. It 
follows from thefo principles, that all affu- 
rancee which firft pafs a fufficient feifm or 
poflfefiion to ferye ufts declared on fuch 
conveyance, or- rather which firft pafs the 
poflfeffion, and then the ufe, muft hav6 a 
conftrudtii^n fimilar to th^t of feoffments* 
fines, and recoveries. Now^this is the cafe 6f 

^ rcleafe. 
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a feleafe, whteh certeinly gives a feifin before 
any ufes can arife on it : for when the leflee 
OF bargainee^ \a properly conflStuted^ and 
then receives' the rclfeafe, he haa a cempleat 
pofleffioj?, atid his feifin is fuificient to ferve 
ufes' declared' to die releafee, releafor, or any 
other perfon. And if the ufe is declared to 
the releafee, he is in by the common law \ * vide boti. 
which fhewa, that a releafe does not derive"' *b,«^ 
its force from the ftatute of 27 M. 8, Thefe *«• *7^ *• 
obfervatioits, 1 hope, will explain the 
nteaning of ti\e phrafc of conveyances^ which 
operate by *waf of tranfmutation of poffeffion. 
And taking it in this light, a leafe and releafe 
is as m^eft a conveyance, which operates by 
tranfinutatron of poffeflion, as a feofFmenf, 
fine, or recovery. That bein^ tfie cafe, there 
ca:n be no good reafon to imagine th^t the 
rdeafor intended to depart with the ufe with- 
out fome confideration or e^^prefe declara- 
tion, ainy mote Ihan in the above cafes of a 
feoffor, eonufor, or recoveree. Indeed, in 
compliance with thefe reafons, it feems now 
acknowFedged, that, without the one or rfic 
other, the ufe will, in cafe of a kafe and re- 
leafe, refult to the releafor. This latter prir^- 
ciple, however, has been doubted ; and for 
a more full difeufSon of it I fliall refer to a 
fubfequent part of this eflay. 

We have feen, that an exprefs declaration 
of the ufe is luffkient to raife it in any of the 
above conveyaiKes, without any confidera 
tion. It remains now to fee what confide- 
ration is neceflary to raife thefe ufes, when 
there is no declaration of them. It was be-- 
fore obferved, that if a man made a feoflP- 

ment 
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raent in fee, without any confideration or de- 
claration of the ufes, the law, judging of the 
intention of the parties, would not prefume 
that the feoflfbr intended to depart with the 
ufe for nothing ; and therefore held, that 
the ufe remained or refulted to him : or ra- 
ther the feoffee had the pofleflion to the 
ufe of the feoffor, or to fuch ufes as he 
*vi(te fhould by deed fubfequent appoint^. But 

^^•^^'®-^' where a confideration was exprelTed in the 
deed, there the fame prefumption did not 
hold ; for the law, v/hich gave the ufe to the 
feoffor in the fir ft inftance, becaufe there 
was no equivalent given by the feoffee, 
r would in the fecond, when there was a con- 

fideration given, adjudge the ufe to the feof-- 

» Vi<K ^^^ ^- '^ feems, however, that any confide- 

Pcik.i;7iS. ration, however trifling it may be, or any 

rent referved, however^ fmall, will be fuf- 

ficient to raife a ufe in the feoffee, conufee, 

M t Co. «4. a. r^overor, or releafee \ I particularly men- 

»Roii.ab.7&7,tiQa the releafee as being warranted by the 

^J ^ cafe of Lloyd v. Spillet y, which cafe war- 

Rep. 384. ra,nts the oblervation juft made on the na- 

^Atk*>48. turs of a leafe and releafe. The queftion in 

">^ tliat cafe was, Whether the confideration of 

I Oj% "fexprelTed in the releafe, was fufRcient 

v;. / to>*pafs the legal eftate and ufe at common 

^ * "law to the releafee; to which ufe the uatute 

wpuld draw the poffeflion, fo as to make 

them both ^s one legal eftate and poffeflion 

by the ftatute, fufficient to declare a modern 

truft upon? And Lord Hardwicke clearly 

held, that the confideration of los, was of 

Ufelf fufficient to create a ufe in a convey-? 

BOcc, which operated l^y way pf tranfn^uta-t 

tipa 
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tiQii of poffeffion, and that a Icafe and rcleafe 
was fuch a conveyance ; confequently that 
the pofleffion and ufe at common law were 
both in the releafee, and of courfe the legal 
eltate fince the ftatute. He alfo declared, 
that an exprefs declaration of the ufe, with- 
out any conf deration, wculd have carried it 
to the releafee. 

However, though thefe fmall confidera- 
lions will ferve to raife ufes in the feoffees, 
&c. yet it feems, that the feoffor, conufor^ 
&c. notwithftanding the confideration is paid 
by the feoffee, conufee^ &c. may limit the 
ufe to any other pcrfon * : for the declara- * ?<*. ^ S37- 
tion of the ufe guides the conftru6lion of it, 
without any res;ard to the confideration *. * siwp- 1, 49<- 

What has bsen faid of the manner of 
raifing ufes in the conveyances of feoffments, 
fines, recoveries, and leafes and releafes, muft 
be uhderftood of the creatiop of eftates in fee 
in the feoffees, &c. But with refpedt to the vi<Je rapii, 41. 
conveying or creating of eftates tail^ for life^ " 
or year s^ fuificient has been faid already. 

Concerning grants of incorporeal heredi- 
taments, it muft be noticed, that if a man, 
feifed of a rent-charge, granted it in fee^ 
without any confideration or declaration of 
the ufe, the grantee would have been feifed 
of it to the ufe of the grantor and his heirs ^. ^ P«k. r. S3«, 
But at the fame time it was held, that if a ♦ 

iTian, feifed of lands in fee^ granted a rent 
iffuing out of the fame lands to a ttranger, 
without any confideration, the grantee would 
have been feifed to his own ufe ^. And it was l^^^' ^' **'• 
faid, that if a man had a common m/r^^/i, mh. «. 5. 
which was certain in fee^ and had granted the 

fame 
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fame in fee^ -without any corifideration, 8tc.' 
* Ibid. the grantee would be feifed to his <m)n ufe **. 

Perkins, however^ adds a quare to this laft 
cafe. Jt therefore feems prudent, in allxafes 
of; grants of rent-charges in fee (which are in 
ejje at the time of the grant) or commons in 
grofs^ to infert fome confideration, or make 
fome declaration of theufes, if the confide- 
ration be only that of five ifhillings^ or .the 
like. But all grants of rents, feigniories, qr 
commons in grofs, in taily for life^ or for 
years^ are good to raife ufes in the granteeip, 
without any confideration or declaration of 

e perk. f. $37. the ufes<^. 

Fourthly^ To raife a.ufethere.fliould-bea 
. fufficient fubftance or thing, out of which the 
ufemayarife. Thus it was held, . that ; all 
lands and inheritances local, as rents in. g^, 
liberties, franchifes, vifible or local, might 
be conveyed to ufes. But it was denied , that 
perfonal inheritances, which, had no relation 
'to lands or local hereditaments, fuch ,as ran- 

«w.jonc8,i27. nuities, could be conveyed to, ufes f. Like- 
wife ufes could not be raifed out of.foch 
things, qu(e ipfo ufu cofifumuntur^ ^as com- 
mons, ways in grofs, authorities. granted to 
a man and' his heirs to hunt in-a park, ,chaf?, 

f Ibid, or foreft ^. 

So too it was hekjj that a man could .not 
^rant a ufe out of lands, which he was nqt 
feifed of at the time of the^rant. Therefore, 
if a man granted a ufe out of the manor of; 
'Dale, which manor he had not purchafed, 
the ufe would not have paffed or be. veiled 
in the grantee, although the grantor ha^ 

f 1 Roll. ab. afterwards* purchafed the manor ^, This was 

2:!:;uiza.4o.. conftruing 
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'C()hlVruing the life according to 'the maxims 
of common law grants-, for if in the fame 
maimer a taJin had granted j^ rent charge out 
of the manor of Dale, v^hen in truth he had 
nothing in the manor, but 'had purchafed it 
afterwards; yet the grantor would have held 
-It difeharged of 'the rent charge^. * Pcik.f.45, 

We *will now examine the properties of 
this ufe at the common law. In the iirft 
*place then, it was held to be defcendible ac- 
' cording to the rules of the common law re- 
fpefting eftates of inheritance *. This con- * 1 Rou. tb. 
ftrudliotiwas giveii by the chancery, which, '**^ 
-when queftions of this nature arofe, confulted 
the rules 6f law refpefting the defcents df 
^inhetitance.; thereby, in this inftance, follow- 
'ing the old maxim, that teqiiitas fequitur legem. 
Indeed, 'this was but proper, for the dhan- 
•eery, not having a lefgiflative power, could 
tiot fet up new rules of property ; for as 
^Gilbert obferves, to abrogate and fet afide 
'laws, IS equal to the power of making them K * ciib.«ret,i<. 
According to this imitation of the rules of 
common iaw, I believe it is a point clearly 
• fettled in our books, that there might have 
. 'been a popjffio fratris of a ufe ^ Therefore \ \^- *• ?• *>• 
if a man was feifed df a ufe in fee, and hacj m^'b. 
iflire a fon and a daughter 'by one venter^ and c^'.*^- *• 
. a fdn by another venter ^ and died ; the eldeft Oyc/,,©'; m'. ^ 
•fon entered, and died without iffue; the ^^^**- 58. 
daughter fhould iriherit tlie ufe, in exclufion 
of the younger Ton, according to the rules of 
lands of inheritance in' a fimilar cafe ™. - LUt. c •• 

Lord Bacon, indeed, in fpeaking of this 
idea of a pojfejffio fratris of a ufe, calls it a 
'vulgar opinion " : he admitting at the famenBt.ufcmi. 

time. 
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time, that it was the pra6ticc to make fuch 
a conftruAion, where the intention of the 
parties did not fpecially appear, to the con- 
trary. Perhaps he thereby meant, that it 
was a point merely difcretionary in chan- 
cery, and not any fixed rule. But notwith- 
ftanding this observation of that writer, it 
certainly was an eftablifhed rule in chancery, 
as appears by the above citations. * 

Upon thefe principles, if there had been a 
ufe of lands held in Borough Englijh^ or in 
gavel-kind^ it would have defcended ^n tte 
firft inftancc to the youngeft fon, ^nd in the 
• xRoii.ab, fecond to all the males o. Sa if there be a 
J. ^' * ** ' cuftom that lands fliall defcend to the eldeft 
daughter, and there be a feoffment made 
which direfts the ufe to go to ^he heir, yet 
it fhall defcend to the daughter alone p. 

Secondly, In the above inftance we fee a 
ufe confidered as an hereditament : but It 
was alfo confidered as a chattel. Thus it 
was held to be devifable as a chattel before 
the ftatute of wills, thereby, under the colour 
of allowing a devife of the ufe^ in effedt per-* 
^wright'sTcn. mitting the lands themfelves to be devifada : 
174. « • »7 • £qj. ^^ devifee of the ufe had all the advan- 
tages which cejluique ufe himfelf had. Lands 
themfelves were not held to be devifable 
^ after the conqueft, becaufe no lands could 
pafs by the common law, but by livery of 
^ iCo.,113. b. feifm''; and becaufe it was contrary to the 
nature of the feud^ that the feudatory fhould 
• Wrifht'sTen. difpofe of it by will *. This ufe was allowed 
171. cd. 1768. ^^ ^ devifed by a noncupative will ; fo that 
if- a feoffment in fee had been made to the 
ufes of fuch perfons, as the feoffor Ibould 

name 
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TWtee by his laft will, tzt. he hw^ have 
limited thefc ufes by a nuHcupatiTe wiO ^.^ i Co. 1*4. ^. 
However, if ^n inftiit ceftuique ufe had 
maije a mil of the ule, it Avould &ive been 

Th'tdfy. Asoeftuiqae rfe might devtfe the'^^^* 
ufe, fo might he alien, ch: transfer it by the 
GomisiDn Ja:w ^. Bill though) he coiild aKen, ^BM.iMr.10. 
<Mr transfer the ufe Mdf by the commcm few, "^^^ ^^ t*' 
ytt he coakd not aKen the legal eftate in thepiowd. jso.' 
fend. To rnnedy this defeft was Ae Hatute ^iJ)*;^;^^^^^ 
ef I RidiBFd 3 . made ; bWt wt have abeady 
had fin expofiition of that ftatute, and have 
fccn how yery kidledhiai it was for the pur- 
^ofes it was pafied. 

faurthiy. It was held by the common law, 
that ceftuique ufe had iieiAer jus in rv, noir 
jus m rem *. The jwi m re meant an eftate, « , co. m. b. 
and the jw in rem a demand t. A ufe was w. jooe«, 1*7. 
held to be neither. This conftruftion we'**' "**' 
may eafily conceive to have been admitted i 
fioar ufes were not in Aeir origin cognizable by . 
<he courts of law ; thenefore, t'hat being the 
cafe, it is natural to fuppofe, that Aojfe courts 
did not allow them to liave eifher the jus iti 
rr, out jta in rtm. Yet whatever might have 
tieen the conftru6tion of the courts of fotc?, 
yet it is very certain, that the chancery, in 
AA exercifing a difcretiottary power, mtime . 
areduced that difcretion to a certain fixed rulfe 
*of the court : and authorized ceftuique ufe 
^ot to deem relief or a decree as a matter df 
favdur^ but as a matter of right. But even 
in the courts of law cejimque ufe had many of 
the privileges of the owner of lands. Thus 

ufe findght have been Fworn upon 
G 19 
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•Co.Liti.*t»' an inqucft': for which fir Edward Coke' 
very properly gives this rcafon, That at 
the time of the making of the z Henry ^. 
c. 3. the greater part of lands (during thofe 
troublefome and dangerous times, when ther 
unhappy controverfy between the houfes of 
York and Lancafter had begun) were held 

^videiA^. ^^ ufe».. And the llatute was made to re- 

i5«- medy a mifchief^ which ufed to happen from 

the ftieriff s returning men of no underftand- 
ing, and that ftatute provided tlmt he fhould 
return proper men. Now, though the feof- 
fees, in cafe of ufes, had the legal eftate in 
the land, yet the courts, for the advancement 
and expedition of juftice, extended the fta- 
tute (againft the letter) to the ceftuique ufe, 
and not to the feoffees. This tends to ftiew, 
however, that ceftuique ufe, even by the 
common law^ was confidered as having pro- 
perty in the ufe of the land in fome refpeftsl 
So too he was confidered as tenant at will to 
his feoffees, and was punifhable in an aftion 

^•Ba.iife<,5, of trefpafs towards them**. But notwith- 
ftanding ceftuique ufe had thefe, and the 
like properties in tlie ufe by reputation, and 
the fanftion of equity, yet, in the eye of the 
law, he was confidered as having no property 
in the land, with refpedt to his being the 
ojienjible owner of it. Thus, if he came up- 
on the land, he was confidered merely as a 

''5W7»- trefpaiTer*/ And though, after the ftatute 

SS; pi 39 of Richard 3. he was enabled to make feoff^- 
ments, yet, until he made the feoffment, he 
was ft 111 rekpned as a trefpafler, upon his 
entry on the land for.^<5y other purpofes, than 

* Ibid. to make alienations i nor could he bring an 

adion, avow, &c. but in the names of his 

feof- 
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(toffees^. So he could notjuftify for damage 
faifant; and though it was held he cduld 
grant the herbage, and corn, yet he conld 
not talce them himfelf «. Though the ftatute . aj. h. 7. u 
of Richard 3. allowed him to makclcafes, * •• f«>^ *•• 
and he was permitted to bring an aftion of "^''^ ^' "*• 
debt for the rent, yet he C9uld not avow ^r #17 h. s. 13. 
and upon the making of a leafe by ceftuique *!•• ^^- »>• 
ufe, the reverfion ftiU continued in the feof- '*'''• 
fees, who might bring an a6tion of wafte, or 
enter for a forfeiture «. Upon thefe princi- r s h. 7. t. 
pies of the common law, that ceftuique ufe ^' ^^^ 
had no property in the land, it was held, that *** 
his wife was not dowable of a ufe ** : neither "-Peik. f. 149.' 
was the hufband of a feme ceftuique ufe per* 
mitted to have his courtefy K Ceftuique ufe « i co. 1x3. b» 
did not forfeit his lands, (by the rules of die ^•*- ^^' 
conimou law,) upon the commiffion of trea- 
fon, or felony^: and it was faid, that ifkj€nk.ceftt. 
ceftuique ufe committed felony, the lord"^- 
^fliould not have the lands, neither (hould the 
Ijeir have them on account of the corruption 
of blood ; of courfe the feoffees would have 
had them '• Again, the ufe itfelf was not 1 , e. 4.7 
fubjed to wardlhip of lands held in foccage, "'«'• ^^' 
to marriages, reliefs, and in effcdt did not ^ ^^' ^ 
render to the lords the firft fruits, and benefits 
of their feigniories, even after the pafling of 
the ftatutes 4 Henry 7. c. 17. and 19 Henry 
7.C. jr5°*. The ufe alfo was not fubjeft«iCo.ii3.b. 
to ^ny executions, as appears by the ftatute ^^ \^'^* 
19 Henry 7. .which makes the Und itfelf Kcfiw.VtfTi; 
liable to executions for debts of ceftuique 
ufe due by judgment ". It alfo appears, by . ,,h.7.c.is; 
feveral ftatutes before enumerated, that an 
a<^ion was not maintainable by the common 
law againft ceftuique ufe or the pernor of 

Gz the 
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e^R.*.e.9. tfie profits ^ ^ Fihdly, ufes i*crt nfct Cfefii 

ti H^i^'c! V dered in tflfe hands of the executor 6f heir 

iTcoui'b. ^ ^^^^^ ^^ fatisfy creditors P ; t^htch pdrti^ 

cularly fhews what trifling regard the cdiittS 

of kiiv (hewed to ufes^ efpecialiy is they 

. have fever been ahxtobs to bcirieiid l^HdfiA 

cl'editorsi • 

Ih thb fituatio6 ftdod the ufe arid ceftuil^Uft 

life at the etnntnon law. Whereas, 6n thft 

€€ntr6ry^, Ihe feoflfee to ufcs >vas the cbftipteJft 

, _ oftehfible owner of the land. He p^tfoittted 

doXut^^^^^^^ feudal dutiefe^ His wife had doVirdf a ; 

iwiiitrfo.aya.b.andhfeieftate was fubje^t to wJirdfhip, f^lkfv 

^°f"ib/*'«^- The fcofFed had authority t<i fell th* 

land, was tenint to the lord^ and Forfeit^ thft 

fefldfiif hdcohimittedtreafon) Drfttehy. Ift 

fllort^ h^ mi^t bring aiftbrts, fee. fesifhft 

» Dyer, 9. b. hcW flic land difcharged of the afc r. 

jenk.ccBt. Ffthly. The ufe did in many inftan^fc 

fenfue tfee naturfe bf the land : thus. If a iftaiH- 

feiftd of lands on the part xrf the rfx6th<*r| 

«nade a fcofFmeht without any ct^nfidet^tioA 

or dfediratjon of the uft^ and then took bkck 

Jin eftate to hini and his hciils on the ^feit of 

his fatRer * ftill, as thfe ufe Was nev^r Wit oF 

the fedfFdr, ^ continued in him as of the oid 

•ufe^ artd would defcertd to the hcfifrs Oft thu 

• Hat. Co. Litr.haothfJ'fli fide «. So too if there be two- J61I1T 

M. b. n. a. ^gnaht, orte for iife, and the other in /te, an* 

they tevy a fine without declamtionbflftyTifd, 

the ufe ftmli fte to them of the feme Ma(* 

tacksii. t, its 'ftey had beftrte in the lands ^ 1ft thfc 

preceding ^bfer^ti<»is upon the nature df * 

tife, we have ffeen in rtilmy iwftanc*, that it 

efifties thfe ftature of the ktid \ fvcb ks, tftw4 

bvk%^pi^Jj^fr^il^5'Qiix^k^ it beiiig tfe^ 

fcertdibto^ 
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fcendible, &c. ^ut ufes, as lord Bapop ob- 

ierves, in many inftances differed from caf^ 
of poflefljpn V, which he accordingly enu- ^ g^ ,^5^^ ^^ 
merales. Thus, by thq gommon law, a war- 
ranty wx>pld neither bind, nor e;xtin^ui/h, the 
right of ft ufcj but it woyjd th^ right of 
pofleflioi} ^. There wa§ no neceflity a J com- ^ ibid. 1 1 to 
mon l^w for any confideratipn to eftablift a *'• 
deed, nor did notice conftitute covji), or piakc 
afartUep criminis^i^ whereas in refpeft ^o'^ibid. 13, 14. 
pfes, no conjideration^ although there' is ^Ifo 
no notice^ will render the deed cpvinoy? : or if 
there be a good confideration, but with notice, 
tliat will have the fame efFefty. So tooarpiowd.sji. 
right of adljon by the comnjon law was not* *°*'-**'' 779- 
^(Sgnablej but thtfubpana in cafe pf i^ X|fe 
could always have been gfligned ^ ^g^n-^ « b«. j^m, 1^, 
at common law a man cannot have the land 
Itfelf, and a rerjt iffuing ou| pf that land Jo 
himfejf ; but the ufe pf land, and (he yfe pf 
the rent, might b^ve well Hood together \a 
one pcrfon *. To thefe differeijices betvv^een * ibid. 1$, 
iifes and cafes of poffe/ripn, marked out l^y >4H.8. 4. 
Bacop, we rnay add, that by (he cornrripn 
Jaw, if ^ m^n had enfeoffed another without 
a<^ding the word hin to tb.e ellate limited to 
the feoffee, he would have had but an eft^e 
for life **. But if a maji had before the ftatuite b Litt. f. 1, 
%*l ^enfy 8. c. 10. bar^^ained and fold his 
land for money, the bargainee woyld h^ve 
h^d ^g ^fta,te in fee^ without the w^rd heij:§ ^. « i Co. 100. b. 
And the jreafpn was^ becaufe by the cpiiimon ^** ^*"* ^* ^* 
law nothing faffed froni the b^gainee, but a 
ufe^ which ufe was guided by the intent of the 
parties. Now it was held that as the bar- 

gaiwe paid » valuable confidergtipii fpr the 

land, 
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land, he (hould in equity (the dircAor of ufcs) 

have the whole eftate in fee fimyle of the 

*ic©. ia©.b.ufe^. But this conftruftion Is altered fincc 

the ftatute of 27 Henry 8. c. lo. and made 

* I Co. 87. b. jjj^g ^^^ of the cafe mentioned by Littleton ^ 

So alfo if an eftate was limited at the common 

law to a man and his wife, that Jhould be^ 

•Moor, 96. pi. the man in this cafe took the whole ^: but if 

*^' ^ ufe had been limited in this manner, the 

wife would have taken according to the limi- 

« I Co. 101. f. tation ^. Thefe cafes, I hope, will fuffice to 

pycrj^ 190. pi. ^^^ ^^ diftinftion between the conftruftion 

of ufes, and the poffeflion. I Ihall only fub- 

join one more cafe. If at the common law 

'a man had made a feoffment in fee, to the ufe 

of A. for years, remainder to the ufe of the 

right heirs of J. S. this limitation had been 

good -, for the feoffees remained tenants of the 

freehold. But fmce the ftatute 27 Henry 8. 

c. I o. which annexes the poffeflion to the ufe, 

* I Co. 135. a. this limitation is alfo void ^ 

SikthJy. Ufes, like the land, might have 
been limited upon a contingency. Thus, if 
there had been a feoffment in fee to the ufe 
of A. for life, remainder to the ufe of him 
who (hould be the eldeft fon of A. this had 

* I Co. 121. b. ij^gjj 2l good contingent'ufe ". As a ufe might 

have been limited on a contingency, fo might 
it have been deftroyed, or fufpended. There- 
fore, if either privity of eftate or confidence of 
ferfon failed in the perfons, who had the legal 
eftate, the ufe was either fufpended, or totally 
yieftroyed. Thus neither a feoffee lipon good 
confideratipn and without notice, adiffeifor, 
an abator, lord by efcheat, corporation, alien 
. born, nor a perfon attainted, &c. could' ftand 
feifed 
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• * 

feifed to a contingent life ; for whenever the 
eftate of the feoffees became veiled in any of 
thefe perfons, the contingent ufe was either 
fufpended or deftrpyed ^. I truft thefe ob- * ^^' «»*• »' 
fervations will give the reader a fufficient 
knowledge of the nature of ufes, previous tg 
the palling of the %*j Henry 8. c. lO. There 
;iiay be other peculiarities relating to them, 
which have efc^aped my memory and obferva*' 
tion ; thefe, however, which I have mentioned 
Jiere, feem abfolutely necefiary to be known, 
in order to our having a clear and comprehen- 
five idea of the prefent l^ws concerning tru^s. 
It is unnecefl&ry to obferve, that before the 
flatute 27 Henry 8. c. 10. ufes had maoy 
nriifchiefs attending them. Lands and here- 
ditaments were fecretly paffed from one to 
another, by ^ay of ufe, without the (blemn 
ceremony of livery of feifm ^ Ufes were dor » 1 Co. 143. •, 
vifed by laft will, by bare words, and fojpe- "***• ^* 
times by figns in gre^t extremities. By frau- 
dulent ufes heirs were pftejitimes unjuftly 
difinherited, Lords loft, their wards,^ marri- 
ages, reliefs, and all the fruits and benefits 
of their feigniories, notwithftanding the fta- 
tutes 4 Henry 7, 19 Henry 7, fJo pur- 
chafer could be affured of his purchafe, not- 
withftanding the X Richard 3, No man 
knew againft wjiom to bring his adlion, or 
have execution, notwithftanding the ftatutes 
I Richard z' 4 Henry 4. 1 1 Henry 6. i 
Henry 7. and 19 Henry 7.' Eftates created 
by law in confideration of marriage, viz. 
tenancy in dower, and by the courtefy, were 
cjeftroyed. Perjuries for trial of fecret ufes 
y/crt cpmmitted. The king loft the benefit 

of 
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ofefcheatsby attainder, purchafes by alieni* 
wards, &c. and lords aUo loft their efcheats, 
ttsether with many other mifchiefs, 

To remedy thefe Inconveniences the fta- 
tute 27 Henry 8. c. 10. was made: which 
indeed direfts the modern method of con-^ 
veyanclng. This ftatute, and its cxpofitiotij 
is now better underftood than when lord Ba- 
con wrote i who, fpcaking of it, fays p, " It 
** is a Law whereupon the inheritances of this 
•* realm are toffed at this day, liice a (hip 
** upon the fea ; in fuch fort that it is hard 
'* to fay, which bark will fink, and which will 
*' get into the haven ; that is to fay, what 
" affurances will ftand good, and what will 
•* not." 
'■ The ftatute recites, ** Where by the com^ 
** mon laws of this realm, lands, tenements, 
** and hereditaments be not devifeable by 
** teilament, nor ought to, be transferred ftom 
*• one to another, but by folemn livery and 
•*" feifin, matter of record, writing fufficient 
" made torta fide, without cqvifl or fraud j 
** yet ncverthelefs divers and fuadry imagi- 
** nations, fubtle inventions, and pra^iccs 
** have beenufcd, whereby the hereditaments 
** c^ this realm have been conveyed from one 
*• to another by fraudulent feoffinents, fines, 
** recoveries, and other aflliraBces, craftily 
"" made to fccret ufes, intents, and trufts [ 
^ and alfo by wills and teftaments foraetime 
** made by nudefarobe, and words, fometirae 
^' by figns, and tokens, and fometime by 
** writing; and for the moft part made by 
** fuch perfons as be vifited with ficknefs, in 
f* dieir extreme agonies and pains, or at fuch 
*' time ■ 
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•^ time M they have (cgntly ha4 my good 
*' ni(emory » pr remembrance ^ at which times 
*' they being provoked by greedy and eove- 
** ^ous perfone, lying in v/^xt about them, da 
" many times difpofe indifcreetly and unad- 
** vifedly their lands and inheritanoe* \ by 
** reafoq whereof, and by oecafion of fuch 
" fraudulent feoffments^ fines, recaverie9, and 
** other like affurancej tQ \x(^ confidences, 
*^ and truft^, divers and many heirs have been 
^* nnjuftly at fundry timfs dilherited, the 
lords have loft' their wardd, marriagSF, re- 
liefs, harriota, eCcheats, aids pur fair ^tz rhtinamvtnu 
chivalkr^ (^ pur fill imrku »nd fcantiy any ^"^""o^,"* 
^* perfofl can be certainly aflyrcd of any lands and deviic* i 
" by them pur<;hafed, nor Know furely "^^^ 
againft whom they (hall ufe their a&lons, 
or exegntion, for their ri^tfl, titles, and 
** duties ; alfo men married have loft their 
** tenancies by the courtefy, womfin their 
*' dowers, manifeft perjuries by trial of fuch 
** fecret wills, and ufes, have been com- 
^' mitted ; the king's hi^nefs hath loft the 
^* profits and advantages of the lands of per- 
fons attainted, and of the lands craftily put 
in feoffments to the uies of aliens born^ 
*• and alfo the profits of waft-e for a year 
and a day of febns attainted, and the lords 
their efcheats thereof; and many other in- 
^ conveniencies have happened, and daily do 
^ increafe among the king's fubjeds, to their 
*' gr-eat trouble and inquietnefs, and to the 
** utter fubverfion of the ancient laws of this 
^* realm: For die extirpating and cxtinguifh- 
** ment of all fui:h fubtle praftifed feoff- 
;• ment5i| fineS;^ recoveties, ahufcs,^ and errors 
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^ heretofore ufcd, and accuftomed in this 
** realm, to the fubverfion of the good and 
** ancient laws of the fame, and to the intent 
" that the king's highnefs, or any other of 
his fubjeds of this realm, (hall not in any^ 
wife hereafter, by any means or inventions 
be deceived, damaged, or hurt by reafon 
** of fuch trufts, ufes, or confidences, it may 
*' pleafe the king's moft royal majefty, that 
*' it may be enaded by his highnefs, by the 
** affcnt of the lords fpiritual and temporal, 
*' and the commons in this prefent parlia- 
^* ment affembled, and by the authority of 
-* the fame, in manner and form following, 
*^ that is to fay. That where any perfon or 
*' perfons ftand, or be feifed, or at any tinie 
*' hereafter (hall happen to be feifed, of and 
'* in any honours, caftles, manors, lands, te- 
^^ nements, rents, fervices, reverfions, re- 
" mainders, or other hereditaments, to the 
*' ufe^ confidence^ or trnjl of any perfon or 
*' perfons, or of any body politic, by reafon 
^ of any bargain, fale, feoffment, fine, recp- 
^* very, covenant, contraft, agreement, will, 
** or otherwtfe, by any manner of means 
" whatfoever it be ; that in every fuch cafe 
** all and every fuch perfon and perfons, 
" and bodies politic, that have, pr hereafter 
^he foffcflton " fliall havc, any fuch ufe, confidence, or 
ftaii be in him " ^ruft in fee fimple, fee tail, for term of life, 
h*v€ the ui'c. or or years, or otherwjfe, pr any ule, conn- 
" dence, or truft in remainder, or reverter, 
** fhall from henceforth ftand, and be feifed, 
*' deemed, and adjudged in lawful feifm, 
" eft ate, and poffeffion, of and in the fan\e 
^ ^' honours, caftles, manors, lands, tenements^ 

" rentsi^ 
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** rents, fen^ices, reverfions, remainders, an4 
•' hereditaments, with their appurtenances, tp 
all intents, conftrucflions, and purpofes in 
the law, of and in fuch like eftates^ as they 
had or fhall have in ufe, truft, or confi- 
dence, of or in the fame ; and that the 
eftate, title, right, and pofleiTion, that was 
^' in fuch perfon or perfons, that were or 
*' herecifter (hall be feifed of any lands, 
*' tenements, or hereditaments, to the ufe, 
*' confidence, or truft of any fuch perfoi^ 
*^ or perfons, or of any body politic, be 
" from henceforth clearly deemed and ad-; 
*' judged to be in him or them, that have or 
** hereafter (hall have fuch ufe, confidence, 
** or truft, after fuch quality, manner, form, 
^* and condition, as they had before in or to 
'*' the ufe, confidence, or truft that was in 
^' them. 

^' That where divers and many perfons s. 4. Convey. 
** be, or hereafter (hall happen to be, jointly anccsmadeio 
feifed or and m any lands, tenements, fons to «hc ur< 
rents, reverfions, remainders, or heredita- ofoncorfomc 
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jnents, to the ufe, confidence, or truft, of 
any of them that be fo jointly feifed, that 
in every fuch cafe, that thofe perfon or 
perfons which have or hereafter (hall have 
any fuch ufe, confidence, or truft, in any 
" fuch lands, tenements, rents, reverfions, re- 
^* mainders, or hereditaments," (hall from 
** henceforth have, and be deemed and ad- 
** judged to have only to him or them that 
*^ have or hereafter (hall have fuch ufe, con- 
fidence, or truft, fuch eftate, polfellion, 
andfeifin of and in the fame lands, tene- 
V niei]ts, fcnts, reverfions, remainders, and 
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** other hereditaments, in like nat^re, maii- 
ner, form* condition^ ?fco4 courfe, 4s he of 
they had befprc in the ufc, confidence, or 
truft of the fame land?, tenements, or h^^. 
«3W8f •f the *^ reditapiem? : f^ving ?ind referving to alJ 
^^hkof u ^jj^ fingylar perfons, and bodies politip, 

** their heirs and fucceflbrsi, other than thofc 
perfon or • perfon3 whiph be feifed, or 
hereafter fli^H be feifed. pf ftny lands, t^y 
nemcntSi, or hereditaments, to any uf<j, 
confidence^ or trui^, all fuch right, titl^, 
** entry, inte^eft, poffeffion, rents, aiKi 
*^ adtion, as they or any of theip had or 
*' might have hgd before the leaking of tW^. 

*' aa. 

&iw«r«f the 3- '' And alfo faving to all and fingulw 
jighi feoffees to" thofe peribns, and to their heirs, which Ijp 
ihc.r«waui.. a ^ hgje^fter ihall be feifed to any ufe, ^W 

fuch former right, title, entry, intereft, 

pofleffion, rents* cuftoms, fervices, ?nd 

" anions, as they or any of them might 

** have had to his or their own proper ufe, 

in or to any nianprs, lands, tenements, qj: 

hereditaments, whereof they be, or^here-' 

after fiiall be, feifed to any other ufe, as if 

f' this prefent adt had never been had nor 

** made, any thing contained in this a(3t tP 

*' the contrary notwithftanding, 

4. " And where alfo divers perfons ftand 

** and be feifed of and in ^ny lands, ten^- 

" ments, pr hereditaments, in fee Cmple or 

" otherwife, to the ijfe and Intent that other 

perfon &: perfons fhall have and perceive 

yearly to them, and to his and thejir heii», 

on>^. annual rent c-f j^. IQ. or more or lef§, 

*' cuicr the faxne lands $nd tenements, and 
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fiwnc odikr' pftrfoh on^ other annual renf 
to him and his affigns^ for t^rm of life or 
yiears* or for fofn^ oth^r fpecial tifne* ac- 
cording to futh intent and ufe as hath been 
*' hfen^lofere dcclaned^ limited^ a«ld msidt 
" thenk)f, 

" Be it ena<5ted therefore by th^ authority jSTiicexeai- 
** aforefaid* That rh every fuch cafe,, the ^^^^<^ 
*' fam« petfonss their heilrte and ifligns, that 
*' haVc fuch ufe and intettft^ to ^vte aM, 
*' perceive any fUch yearly rents, xmt of any 
*' hind% tenefttefits> or hereditamtntft» that 
they and every t>f them, their heirs aiKl 
afl%ns^ be adjudged and deemed t<> be in 
pofleflSon of feifinof the feme rent, of and 
in ruch like eftate as they had in the titlOi 
flitei-eft^ or ufe trf thfe faid ceht or profit^ 
And as if a (Uffident grants or other lawfttl 
conveyances had be^n made and executed 
to themv by fiich as were or fhall be ieiftd 
to the ufe XX intent of any fuch ttnti to b« . 
had, made, or paid, aoJdrding to the very 
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*' ttuft and ifttent th^eof ; fend tha^ all an;l 
** ^very fuch pcrfxm and pafons as havfc 
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or hereafter ftall have any title, ufe, and 
intereft, in or to any fuch rent or profiTt, 
ftmll lawfully diftrein for noi^-^payment of 
the faid "rents^jand ih their own naihes makfe 
*' avowries, t>r by their bailiflfs or fer vants 
** teifce ebnlfances and juftifications, arid 
^* have all cthti fuitd, entries, and rernddieS, 
" for fuch rents, as if the fame tents had . 
** teen actually and really granted to th€m 
with ftiflkient claufes of diftreft, re-eniry^ 
dtf ^fterwifc, acCotding to fuch ^oaditioti.s, 
pains, or other things, limited and apptriht- 

** ed 
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^ cd up6n the truft and intent 6lr payment 
^ or furety of fuch rent " 

By" the 6 f. it is enacted. That no woman 
fhall have both a jointure and dower of her 
huft>and*s lands. — ^By f. 7. a woman fliall be 
endowed, where jointure is recovered by law- 
ful adion.-— By f. 9. it is provided, that a 
woman may accept or refufe a jointure, fettled 
after marriage. — ^By f. 10. it is further pro- 
vided, that the ilatute fliould extinguifli no 
ilatute, recc^nizance, 6a:. by the execution 
ofanyeftate^ Thus, for inftarwie, if a mart 
had an extent of 1 00 acres, and an ufe of 
the inheritance of one ; now, the ilatute 
cxe<:uting the pofleffibn to that one would 
have extinguifhed the extent, being entire in 
all the reft: or if the conufor of a ftatute, 
having 10 acres liable to the ftatute, had 
made a feoffment in fee to a ftrangcr of two 
of ^thofe acres, and a^ter had made a feoff- 
ment in fee to the ufe of the conufee and his 
heirs, this would have extinguifhed the re- 
< Bft. iifei, 53. cognifance % — S. 12, 13, diredt, where fines 
for alienations, relief, and harriots, fhall be 
paid to the king or common perfons. — ^By 
f. 14. ceftuique ufe may have all fuch ac- 
tions and advantages as his feoffees might 
1 ave bad ; — by f. 15, however, adions then 
depending by the feoffees were not to be 
abated. — By C 16. it is provided, that the aft 
fliall not be prejudicial to the king on account 
of wardfhip, liveries, or for oufter k main. 
—The 17 f. is concerning recognizistn- 
ces taken to the king^s ufe. — And f. 18. re- 
lates to lands executed, to perfons born in 
Wales. 
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Whatever might have been the intentiort 
of the legiflature in palling this aft, it cer- 
tainly did not efFeftuate the total abolition of 
ufes ; it only deftroyed the Intervening eftatd 
of the feoffees'. Lord Coke« dnd others ' *^°'""' 33i- 
have fhonght that the ftatiite intended to ex- * ' 
tirpate ufes themfelves, and never meant that 
lands fhould pafs fubfequent to the ftatute by 
wayofufe, butonly by folemn livery. And 
therefore they held, that thefe words of the 
ftatute, " where any per/on or per/ons /land or 
be feifed^ or at any time hereafter fliall happen to 
b'efeifed^' do not ferve as a proof, that the , 
makers of the aft expefted, that ufes would 
be continued after the making of it ; but that 
thofe words were only inferted to provide for 
a cafe which poffibly might occur : As, fup- 
pofing that a feoifee to ufes had been difleifed 
before the aft, and then the aft had been 
made ; now, at the time of making the aft, 
he certainly was not feifed to the ufe of any 
perfon -, but he might afterwards, by his entry, 
reveft the ufes, ami then, being feifed to the 
ufes after the aft, according to the words of ' 
the aft, the ufe would have been executed to 
the poffeffion of ceftuique ufe. But furely 
this is an overftrained conftruftion of the 
words of the aft ; for if this were the real in- 
tention of the legiflature, it would have been 
very eafy to infert tliefe words, ** or hereafter 
Jhall he feifed^^pon any feoffment heretofore 
made ^" Befides, the Itatuteof inrollments \ ^ v[4e Ba. 
which takes notice of ufes, ftiews that the > "^'h^^.c-i^. 
legiflature meant ohiter to fanftion ufes, by 
making an additional ceremony heceflary to 
the conveyance of ufes. Befides, the i z f. of 

the 
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tlie ad i{)eaks of eftae^s #9 i^ made «ikJ ^ei^ 
cuted in poflfefllon. In Ihort^ I cannot holp 
freeing with Lord Bacon in the dpiatoli| 
that the llatute nerer intended to abolilh 
uies. Lord Bacon, in (peakit^ of ^ p6f{6a 
tou tfci, 46. who doubted of this doiftrine fays'', '* A«d 

this was the expofition, &s tradition goedi^ 
that a reader of Gr/y's Ifin^ who read foon 
**. after tlie fta-tute, was ih trouble for» and 
*' worthily, who as I fttpp^fe was a hoy*'' 
Indeed^ with r e({3e<% to a diiTeifm) before tht 
^atute^ it was held by the fame writbr, that 
thus regreft.of the feoflfees^ after the ftatuie^ 
ya« excluded by the two &vthgs*^ the ^tutec 
Cor "the fipft f^viog faves the right of all per* 
j|e]i9^ ^ncipt ike fences ; tod ^ febond fav^ 
the right of the fecffifees 10 their ^^M Mfe : {m 
that between ,both the ^ight <^ the f»flfecs ^ 
Ae fife of ^^A?r was Aut out. 

As the ftatirte did nqt e^fr^sjj forbid the 
limitation of iifes (a#d riiereby H^keaU :\\i^ 
voidi) there wa6 a^naHy fit) avoiding co{iv^« 
ance^ to iffesaftet it; fiw: the pradice oF 
\ifes being long eftablilhed and acquie£be4 
in previous to the Making <of the -fiatute 
of u&s, all lands were <£vided 4»lo two c^ 
tindt efiate^s, one in thb Imd^ ^and ailother 

of the cafe of pff'^tMi^ without lat the .faine 
time beiHg rertrinded df the iifa. This the 
makers of the ftatutemuft ;have beeiSi ^veif 
' well aware of, as appears by "the aAiffelf; 
they confidered the propereft itiethod of 
r^nedying the ihconvenienee attending fhejfe 
4wo eftates in the feme property, and inftead 
^ofaboUfhiqg and unnuUing ail imitations ef 

ufes, 


iifcs, they wifely incorporated arid corifoli- 
datod the two ellates into one^ transferring 
the legjil to the equitable, and thereby ren- 
dering bothz legal eftate according to the fta-^ 
tute. They moft probably thought^ that 
ufes, under fuch a regulation, were better 
fuited to mitigate the feverity df the commdn 
law, and anfwer the contingencies of family 
fettlements: therefore, after the paffing of 
this aft (it not enafting that there fliould be 
in future fwufes) when a man made a feoffs 
ment to one, without any confideration or de-» 
Claration of any life, wnat was the conftnic- 
tion to be made in this cafe ? We hive fcen 
that before the aft, chancery, which ever 
watches over the confciences of men, arid 
never eftablilhes a donum gratuitum^ would 
have cOnftrued ^ the pojfejjion to be in the 
feoffee^ and the ufe in the feoffor. Now, dde^ 
the ftatute contradift or deftroy this con- 
jftruftioji ? No truly ; for it anfwers to, arid 
comes within, the very ^ords and meaning 
of the ftatute; which fays, that where anj 
per/on^ &[c. (lands feifed to the ufe of attothr^ 
by reafon of any feoflRnent, &c. oi' by any 
manner of means whatfoever \ nowhere in this 
cafe the feoffee ftands feifed to the ufe of ano- 
ther, viz. of feoffor, by an admitted cbnftruc- 
tion before the aft. And tha aft does n6t fay 
where any perfon ftands feifed to the ufe of 
another by e9(prefs declaration ; fo that whe- 
ther the feoffee (tandiS feifed to a ufe by 
exprefs declaration^ or by confiruilidn of law, 
he equally comes within the meaning and 
equity of the aft, and as much within the 
words in the one cafe as the other. As the 

H ftatute 


fiatutc "did not intend to tfbolifli ules, (a 
neither did it intend to alter tfee raa^nner of 
raifmg them. The ftatute Only intended 
to execute the ' pdFeflion to the ^ufe, -aiid 
make the eftate of ceftuique ufe a l€jgil eflate, 
inftead of a triift eftate : btft it did not mdan 
to make any thing pafs by a eonvdyaftc)?, 
whicji did not pafs before; that is, it did 
not intend that tte /^/k^ and fffe Should Ipafe, 

• vi^ where cfnly the Ai»rf paflfed beforethe ftatute *. 
ifocT' *^' T-frerefef c, in the cafe I have put, the ufe 
Liu. li h. not ,pafihig, it draws back to itfelf ^tIle '^ate 
jenb. Cent, ^jj ijjg jgj^^j pafied ,|>y the conveyaln^e, 4nd 

*^^ then the ftotute executes the poffeffien to itr 

This 'kind of xefolring ufe,'er ufe by'opeiii- 
tion of 1^,, clearly owed its eri^n to an 

/ equitable and juH coiiftruAi<m *, for as the 
rpoffdlion and ufe were di{lin<!t propertifes 
•before .the ftatute, tte eCf.its of -taw, which 
cook c^gmzatice of .the former, permftted it 
to be aliened by e^prefs woids without any 
confideration, the deed itfelf^ by which it 

' was conveyed, bei^g thought a fufficient con- 
fideration; but the latter being folely under 
the juriidiiSlion of equity, that coifft would 
Sftdeed, by exprefs <Iecteration, wiihout aiiy 
^orffideiation, allow the ufe to pafs ; but un- 
lefs there w^as fuch declaraticm or cOnfideta- 
lion, it held that "the ufe reraaii^ked in the do- 

• Co. Lilt. ' ner*. This was for very ^►bvious reafons ; for 
Co! Lilt. 13. ». dhaneery wouid never have adjudged aiiaan 

to have departed with his t^ffniSiHary psxy- 

i.ptrty, without exp^effing his inttentiows of 

doVij^ fo, either by making ^n exprefs de-- 

u. xlaration, or receiving fome ^onfide^tian, 

^as indicative of fiich his i menL ^ Upon th^fe 

. . motives^ 
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isotives, 1 apprehend, were refulting u{*c$. 
firft introduced : and that being the gafe, the 
ianae equitable principles, which fanftion** 
ed thek b^giming^ would fince the ftatute 
favour their continuance. In faft, refulting 
ufes of this kind have been allowed iTince the 
ftatute, and bein^ fo are ejcecuted by it. 
"Thefe remarks may at firft fight feerti rathef 
contradittory to the obfervation d( Hohy in 
the cafe of Shortridge v. Lamplugh\ who *» a Stik. 6i%. 
held, that if a feofFment be pleaded, the ufe 
need not be averred to the. feoffee; lor if 
no confideration appears, and it is not ex- 
prefled to whofe ufe it ftiould be, that it 
muft »be intended to the ufe of the feoffei^ 
ynlefs the contrary appears : and that was 
the form of pleading both before and Jince 
the ftatute: though he adds, that therein 
more reafcm for it Jiuce the ftatute ; for if the 
ufe fliould be conftrued to be in the feoffor, 
the conveyance would be to no purpofe : 
whereas, before the ftatute, there migrht be 
fome end in making the feoffment, viz. to put 
the freehold out of the feoffor, and fo prevent 
wardihip, &c. To this obfervation of Ho/t^ 
1 muft obferve, that when he fays that the 
form of pleading was fuch b^ore the ftatute, 
he admits that die doftrine of refulting ufes, 
as I have mentioned it^ was acknowledged 
by the common law, and that the ftatute had 
not made -any alteration therein, but only 
confirmed it. So he allows that the fame 
conftruftion muft be had before and after the 
ftatute, with refpeft to the do^rine of refulting 
ufes : but that the ftatute had confirmed the 
mode of pleading feoffments. It may here 
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be alked, what utility can there be in felult- 
ing ufes, if the ufe in pleading (there appear- 
ing no confideration or declaration of it) (haH 
be conftrued to be in the ' feoffee ? To which 
it may be anfwered, that though the rules of 
pleading do not require an averment of the 
ufe in the feoffee (they judging it to be in him 
without that averment) yet there may be al- 
ways advantage taken of this refulting ufe, by 
averring it to be in the feoffor ; and the want 
of a confideration and declaration of the ufe 
are fufficient circumftances to prove, that 
•Holt. R«p. It was intended to the feoffor. This is laid 
>w. down by Holt in another cafe % which fully 

fliews that he acknowledged the doftrine 
of refulting ufes after the ftatute. The rea- 
fon which he gives, why the ftatute con- 
firms this rule of pleading, appears to me ro 
have been formed, without giving the fub- 
je6t a proper confideration. Admitting, in- 
deed, that refulting ufes were favoured, be- 
caufe they tended to ferve fome fraudulent 
purpdfe, fuch as cheating lords of their wards, 
&c. then we mufl: agree with the chief juf^ 
lice. But if we fuppofe (as \ve have every 
reafon to do) that the idea of refulting ufes 
was introduced from an equitable motive of 
chancery, then the fame conftrudion muft 
be made with refpeft to them now, as before 
the ftatute, 'Tis true that refulting ufes be- 
fore the ftatute, when the poffeflion and ufe 
were diftindt, might ferve particular ends ; 
whereas the refulting ufe is now executed by 
the ftatute, and therefore a conveyance of that 
kind would be of no fuch (ervice. But furely 
we are not to favour refulting ufes, bccaufe 

they 
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they countenance unjuft cvafions of the law ; 
rather let us preferve them fince the ilatutc, 
when they cannot do any mifchief, and may 
prevent a man from giving his property 
away without any exp^refs confideration or 
agreement. Befides, we are not now to judge 
of any particular operation, which they had 
fubfequent to their commencement, but 
of thdr continuance from their caufes^ which 
before and after the ftatute remain the fame. 
In ftiort, there is not a doubt, but even the 
courts of law have long acknowledged the 
doctrine of thefe refultiog ufes « : though • Dyer t4C. V 
indeed, by their manner of conftruing them, ^^^jj^.V 8i. 
with refpeft to their pleadings, they do not saik. dyt*. 
feem very willing to favour them. But \^^^' ^^* 
(hould a queflion of this kii;id be brought yMod.; 1(077.- 
into chancery, there the dodtrinc of the re- 
fulting ufes we have been treating of would 
certainly hold good in every refpeft. In- 
deed, in the cafe of Lloyd v. Spillet^ d^ MJaro. ch*. 
termined in that court, it was even doubted, ^' ^ 
whether the confideration of 1 os, and alfo a 
declaration of the ufe to the donee, would 
pafs tf^e ufe, and of courfe the legal eftate 
fince the ftatute ; but the court held, that 
cither of them alone would carry the legal 
eftate. By which it is clear, that the court 
would not have made that conftrudHon, 
unlefs there had been the one or the 
other. 

The preceding obfervations are made 
upon a cafe of a feoffinent in fee^ without 
confideratioh or declaration of any part of 
the ufe. So that either the whole fee of the 
the ufe refults to the feoffor, or remains in 

the 
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the &cfI%o <x donee. The tew oqaftUy f^ 
rants a re&ltingf ufe, where a mm makes 
a feoflferentv or othcc cooveyance, and pdxxs 
with or Umlts only a particular eftaU ia the 
ufe^ and kaves die rdfidue uBdtfpofed of; 
for it is aa eftabliibed rule, th^t fo nsBiich 
of the ufe as a man: does not difpofe of 

• co.uti.»3.a. rcmaiifflL in him r. Thus, if a ma^ enfeofl& 
another to the uib ofi the heirs of tHe body 
of the feofloE, now as he has aot d^fpofed 
of thfrufe during his life, it wild refiilt to hiip, 
and then he will have an eftate tail execur 

#iMwi. itfi, ted in him**. So, upon the fame priacipte, 

I k!oii ab 240 ^^ ^ "^^ enfeoffe another, without any con^ 
' fideration, t» the uft of himfeif for life^ with- 
out declaring the remainder of the ufe in 
fee to himfeif, yet foch remainder of dre ufe 
will refult to him, and then he will be in of 

\ Co.LitM3 a., the old ufc \ 

It ifi the /K/^n/ apparent on. the deed, which 
direfts- the limitation of the ufes with rej^ft 
to refuhing ufes. Therefore the paying. of 5^, 
or the like, (hews an intent that tJle fec^fees 
ftould have the ufe, where it is not othecwife 
exprefsly dlfpofed of; whereas, on tlie coi^ 
trary, the want of a confidecation (hews, that 
the ufe was. Intended f(w: the £?offbr. This 
has been the. conftrutjtion upon feoffpaeents^ 
where no. part, of the ufc has been exprefely 
limited. But, 1 apprehend, tl^t the ht^t 
rule, with refpedt to a nominal or incited 
confideradon, does nbt univer&lly hold, 
wtere ai?y part of the ufe is limited ftom the 
ftoffoc^ or his heir% and the. refidue left un^ 
<iifpofed of. Therefore, if a. feoffment be 
xna^ IB: cpnfide]:aiidn. Qf a penqy^ or ^ 

like. 
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lik€»,end.<^ ufejj.^ ocptfifely lionited to.th^ 
feoffee for Hfe^ ox to a.thifid per^n. for life^.ii} 
tbefe Qafes fo much o/ the ufc; ^s i^. not ex- 
piefgly limited away^ will refultto the feoffor^ 
nQtwithftanding the iiominal confideration. of 
ia penny,. &i^- ; far it is the intent that guides 
tlije ufe, and here, the feoffor expiJsCsIy declar- 
ing, a particular eftate of the ufe, it fliewst 
that if he intended to depart, with the refidu^ 
he, would, have declared that, intention alfg^ 
As. in the cafe of a. feoffment, where no part 
pf the ufe ia declared,. the npminal. confidera- 
tion Ihew^ the reafoa why the feoffment 
>yasc made^ vi2^- to the ufe of the feoffee ;. I9 
when a pact, of the \xitu h limited away, it 
(hews the motive and. confideration of the 
leaking, of the fepffmont,, vi^,. for fuch tyr 
priefs.ufes, and no more;. and this exprefs 
ipotiy.e and confideration appearing, it will 
cQuateraft the, operation of the nominal con* 
federation. This indeedej^adly comes within 
the meaning of Sir Edward Coke's dp<flrine\*coX*tt.i3.t. 
hefojce referred, tp. ^"P"*'^- 

I; think,, that. I- am warranted in this oh- 
fervation by the opinion, of the judges,, in 
die. c^fe of SMrtn^ge v. l^mpMh^y ^ho i ^^ B^y^.iti;,. 
doublings whether, there cp.uld be a refult- 7s^ »<> ^y 
ing ufe on the conveyance by leafq and l^^\\^$y^ 
rcleafe (thinking the extirpation of the eftate 
,of the bargainee by the reieafe, ^ fufficient 
conCderatipn tp raife the ufe in the releafee,) 
held notfwithftanding,. that whether the extin- 
guilhment of the bargainee's eftate, qr the 
confideration. of ss. iri the bargain and 
fale, were fuJficient confiderations. to raife a 

uk in the releafee,.p.r np, yet that if any p^rt 

Qf 
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of the ufc had been limited ejcprcfsly away, 
the remainder of it, undifpofed of, would 
have refulted to the releafor. Indeed there 
are other inftances befides thefe, where the 
courts, judging of the inient of the parties, 
have bonftrued ufes contrary to the rules I 
have been treating of. Thus, where A. kr 
vied a fine, and afterwards fufFered a com- 
mon recovery, wherein the conufee of the 
fine was tenant j now, as there was no ufe 
declared to the conufee, and no confideration 
to raife a ufe in him, the ufe would, accordx, 
ing to the rules I have men tioned, have rer 
iiilted to the conufor: but the court held, 
that as the intent of levying the fine wai 
to make a tenant to the pracipCy the ufe 

• HoitRf^p. fhould be cpnftrued to be in the conufee "*, 
|iik. Iji. J5o too, where a recovery was fufFered to the 

intent to make certain eftates ; it was held 

that, though no ufes wert declared on the 

recovery, the ufe (hould be to the fecoverer 5 

for it was the meaning of the fuffering of the 

recovery, that he fhould make eftates, \Vhich 

» Moor, 103. he could not do, unlefs the ufe was in him «. 

\^y\x^\^€. Thefe two c^fes prove, that where the inten- 

a. inmargine. ttoti of the parties js evident in directing the 

JJJdcinfraViss. ^^^> thcxt that intention will prevail, though 
»39- there be peither a confideration, nor decla- 

jenk. nt. ^2^^\qj^ pf ^|jg ufla. and e converfoy where the 

intent appears by limiting a part of the ufe, 
that will alfo prevail againft a mere nominal 
confijderation. This is carried ftill farther, 

• Dyer^idp.b. by an opinion of Lord Dyer% who thought, 
f}* ?*• that if a feoffment had been made in confi- 
deration of / .7,000 (or any other valuable 
fum) to feoffees, and their heirs^ to the ufi 
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of the faid feoffees for their lives ^ the re* 
mainder of the ufe in fee^ after the eftates for 
lives, woyld have refulted to the feoffor, not-^ 
withftanding the valuable confideration. 

In proceeding to (hew, that the flatute 
27 H. 8. did not intend to abolifli convey-r 
ances to ufes, and that ufes, which arofe 
before the ftatute by implication of law, are 
Flow executed by the flatute, I have been 
unavoidably led to confider the nature of . 
refulting ufes ; which dodtrine is indeed very 
neceifary to be known, as it may occur in 
daily praftice. But to refume our obferva-r 
tions on the flatute ; ^yhat has been faid con^ 
cerning the execution of refulting ufes by the 
ilatute, will ferve to explain, or rather cor-r 
reft, an idea, which has generally prevailed, 
that the flatute executes no ufe, but what is 
limited to a third perfon p, that Is, (as I un- , videi. 
derfland the expreffion) a ufe refulted, or 57^. 
declared to the feoffor or feoffee is not exe- 
cuted by the flatute : for if it goes to either, 
it certainly does not go to a third perfon. 
True it is, that if a ufe is declared to the 
feoffee^ that he is in not by the flatute, but 
by the common law^. But to fay, that if* 13 co. 5^, 
^ ufe is declared to ih^ feoffor ^ or if it refults 
to him, that it is not executed in hirn, would 
be not only to contradift the authorities ber 
fore-mentioned ^ but alfo to pervert the T."^**** *'^J 
words of the flatute, as is before fhewn. Be- po.Titt. tx\ 
fides, in a cafe, where A. enfeoffed B, upon 
condition to convey to A. for life, it was 
held, that B. had the ufe in him; for, if it 
jrefutted to A. it would have been executed 
|n 4} fp that B, would have had nothing iti 
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• jcttk.ccBt. jjjm to convey' to A.^ Tfhpreafon wiiy^ 
^^^' uft lirnijted to a feoffee^ con\ifee> recoverpr-, 

, or r^leafce^ cannot be execut^sd by the ftatute^ 
is, beoaufe the ftatute exprefeiy fays, tJiafc 
where any perfbn, So:, fhall be: fetfed to. the 
ufe of apy other pisrfpn, &c. Therefore^ to 
make a contrary conftrudtion, by adjpdging^ 
the ufe tp be in the feoffee, &c. by the y^^r- 
/tt/^, wiQuId be to violate the exprefs. wor4fi^ 
of the ftatute* However, even i.n this, rule* 
we find, fonje exceptions.; for there are fomq 
particular cafes, where a, feoffee, &c. fliali 
have a ufe limited- to hiro^. and alfo ha^e that 
ufe executed in him; by the ftatjute. This^ 
happens where the whole feifin is given ta 
the feoffee, &c. : and onjy an. eltate tail iii 
the ufe is limited to the feoflfee, &c. whillt 
the remainder over in' fee is declared, to ano^ 
ther : or where the whole fee is limited to: the 
feoffee, &tc. and many effcates in the ufe are 
carved out of fuch feiftn of the feoffee, on^ 
of which efi;ates.in the ufe he takes. As.au 
inftance of the former^ if A. enfeoffs J, S, 
in fee to the ufe of himfelf in tail, remaihdor 
to the ufe of Ji. A. ; or if J, S. covenants to 
ftand feifed to -the ufe of himfelf in tail, re? 
mainder: over. : in both thefe cafes. the eftate$ 
tail are cxecut^ed by the ftatute, though li?' 
mited fo the feoffee, 6a:, or covenantee, 
iBa««ie«,>5. tbcmfelves ^ But I apprehend, that if th^ 
whole feifm in tjie c^fe of the feoffment had 
jiot been limited to the feoffee, th^t it wpuld 
be different: thus, if the feoffment, had. been 

^^ J- ^- generally, habendum to and tq the 
ufe of himfelf in tail, remainder tpapdto.the 
Wfe. pf j. A» ip fee; now, ia this-c^e, J. S^ 

h2is 
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bas not a-finfia in fecy but only fcilin to 
ferve his own tfiau tail\ and the ufe in re- 
mainder is ferved out of the feifin of J. A. j 
for the poflfellion pafles to hinr in the remain- 
der -by the firft livery^ though he is not 
party to the. premiffea''; and though the ^1 Roll, ab.et, 
livery is only made to J, S-. ^ ; and that being ^ Litt r 60. 
the cafe, they both take according to the^**^'"*^^-*- 
CQurfe of pofllbflioJi by the common ^aw ; if t fcoffmeat 
for neidier of them ftand fcifed to the ufe of ^t^ 5::;!.;%^: 
another perfon. So. too, if the ufc limited to .ma«n<i€r to b. 
J. S. had only beea/or life or years inftead 'Jlry^ h.rbcla 
of tnt^il^ that would alfo have altered the ^^ 'o a. ac- 
cafe * : or if the eftate had. not been limited wo^wh/vc^I! 
to the life of the feoffee in tail^ but to the!««*''>«(««»oB. 
feoffor^ ox zjiran^er^ with the remainder tOfcffi^'^at^^ 
the ufe of feo^e in, feey the feoffee would ?1°° ^"^^ **>«• 
be in by the , common law, and not by the which w^** uT 
ftatutey, In like manner, if J. ^. is ^^f^"'''*l^h|^'fij^!^ 
offed in fee to the ufe. of J. D. for Ufe^ re- rcfined^difti^*. 
mainder to the ufe of J. S. in fee^ J. S. ^^^^r/^lJ^l^^^^^ 
the reverfion tn fee by the cojBmon law, wcrcunknoVZ 
But as inftances of the. latter kind of excep- « Bt. ufe«, « j, 
ception, if A. is enfeoffed to the ufe of B. yco.Uiti^.k 
far lifei^ remainder to the ufe of himfdf for 
life^ remainder to. the ufe of the right heir^ 
of C, ; now A. is in. by the ftatute, togetheir 
with B» and C. ; for the law will not allow 
of thefc fradions of eftates^ So if B. is'Bi.iifei,tf4, 
enfeoffed to the ufe of himfelf and a ftranger, 
or if a bifhgp and his heirs is enfeoffed to 
the ufe of himfelf and his fucceflbrs ; in the 
firft cafe the eftate of the feoffee, nnd ftran-^ 
ger, andrin the fecond, that of the biHiop 
^lone, is executed by the ftatute ^ So if a * ^^' '*^*"» ^^ 
pi»fl TO^es a feoffment in fee tg one, to the 
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tife of him, and the heirs of his body ; in 
this cafe,' for the benefit'*of the ifTue, the fta- 
tute, according to the limitation of ufes, de-- 
vefts the eftate veiled in the feoffee at com- 
mon law (which is a fee fimple) aiid executes 
the fame to him in. tail; and yet this is 
apparently againft the exprefs words of the 
*i3Co. g5* ftatute^ 

. Having made thefe previous remarks on 
the ftatute, it will be neceffary that wc 
Ihould follow a more regular plan, for the 
better confidering the nature of ufes fince 
that ftatute. Therefore we muft firji en-- 
quire, 'what kind f:^ ufes^ and the manner in 
which ufes are executed by this ftatute. 

2d. IVhat conftruclion has been taken^ when 
the ufe in fee fimple^ fee tail^ for term of lifey. 
or years^ has been executed in ceftuique ufe, 

3d. What that conftruElion has been^ when a 
ufe in remainder^ or reverter^ has been fo exe- 
cuted. 

4th. With refpen to declaring ufes. 

5 th. What ufes are not executed by the 
fiatute. 

Before any ufe can be executed by this 
ftatute, it ftiould be properly raifed, accord- 
ing to the rules we have before taken notice 
of. Therefore the fame conjideration^ and 
declaration of the ufe, is as requifite/«r(f the 
ftatute, as it was before. It ftioujd be raifed 
out of the fame hereditaments; and the 
fame perfons, that were capable of being 
feifed to a ufe before the ftatute, are alone 
able to hojd the feifm to ferve the ufes fince 
^;Comm.3j3. the ftatute ^ Indeed, with refpeft to this 
laft rule, it i^ remarkable, that the ftatute 

throughout 
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throughout on the part of the fedflfees, only 
mtnxxonsf Cohere any per/on or per/ons^sindj 
&c. wTiich word pejfon excludes aliens^ and 
zKo corporations^. But the ftatute with re- 4Ba,«ie?,4t, 
fpeft to ceftuique ufe always couples the words 
body politick v/ith that of perfon ; fo that it 
admits a corporation to be ceftuique vfe^ as 
before the ftatute, and denies that privilege 
to an alien. I mull obferve, that it has been 
a queftion Jince the ftatute, and indeed "it is 
hot now fettled perhaps, whether a tenant in 
tail can ftand feifed to the ufe of another. 
On the one hand, Sir Edward Coke*, Sir G. 'C0.Lftt.19b. 
Croke/, Bulftrodeir, Sir F. Moore \ tindi^^^^^l;^^^ 
Rolle* exprefsly tell us, that it was fettled in 401. 
the cafe of Cooper and Franklyn, that a tenant I ^i^', s^, 
in tail neither before nor Jince the ftatute could * 1 Roijl R<pL 
ftand feifed to the ufe of another perfon, ex- j'R^H.ab.;^!^ 
prefsly, or impliedly. Whilft on the other vide jcnk. 
hand, Godbolt direftly afferts, that the cafe of ^*"'- '^^• 
Cooper and Frankly n was determined quite 
the contrary, viz. that a tenant in tail could 
ftand feifed to an exprefs ufe^ though not to an 
implied one ^ : and Lord Bacon, in his reading » co<ib. %€9. 
upon the ftatute of ufes, gives it as his de- 
cided opinion, that a tenant in tail may ftand 
feifed ro an exprefs uk Jince the ftatute : for 
the ftatute, fays he, does not fave the right 
of tenant in tail ; and the re^fon why a con- 
trary conftru6tion was had before the ftatute, 
was, becaufe the right of tenant in tail w^s 
exprefsly (aved by i Rich. 3. c. i *. Of* Ba.iifet,57, 
this opinion feem alfo Perkins "*, Manwood Ifperk. r. 534. 
in Walfmgham^s ° cafe, and Lord Dyer o. 537- 

When fo many refpedtable charafters differ I oZ^'Jl^iu 
fo widely on this point, it would be prefump- »»«^ 
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li<m in me to loflfer -n. decided opinion. There- 
fore, without entefing into any kind of conr 
troverfy, 1 will beg leave lo make a very Few 
obfervations on 'the iubje6t. — The reafons, 
why a tenant in tail 4;;ould 4iot iland feifed to 
the ofe of another perfon before the ftatutc;, 
were two : the one, on account of the confi- 
deration of unure^ between the donor an^ 
donee: and the other, on account of the 
ftatute Weftminfter 2» c. i. which, as Sir E* 
»Co.LUt.i9.b. Cokeobferves p, appropriated the lands folely 
to the ufe of the tenant in tail. It requires, 
<«ro. feoff, ai. quod vohintos donatQris in omnibus objcrvttur % 
i?N^c.^' ^^^ provifion was made in order that the 
donee (hould not^lien to barr his iHue. Now 
it was a rule that no perfon could ftand feifed 
to a ufe, but one who Could execute a perfect 
cftate in the law to ceftuique %{fe. This a 
teaant in tail could not do, without commit- 
ting a wrot^, for which his iffue had a r^ 
OTedy by a writ oiformedon. It muft be rer 
membered, that when thefe notions were firft 
introduced with refpeft to a tenant in taiPs 
ilanding feifed to a ufe, the poffejjion and ufe 
were perfedly difti^ndt eftates. The feoffee 
-was complete owner of the land, and he per- 
formed the feudal duties. Now as a tenant 
in tailheld immediately of the donor, this of 
itfelf, in thofe days, when the feudal fyftem 
was more punctually obferved. was a fuffi- 
cient confideration to create an exprefs ufe in 
the donee; and when we add to this confi- 
deration the conllradion put upon the fta- 
tute Weftm. 2. c. I. we cannot wonder, that 
4i tenant in tail was confidered as being inca- 
\ j3iable of being feiied to another's uie. But 

what 
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-Wtet ^is thfe cafe fiiitte th^ ilaiiile ^ Sifrcly %t 
•may be at Ubeirty to make fotne difference. 
Ttet confidemtion <tf cemire, ^^d of holding 
limmediately df, aiid petfoytning the feudal 
duties to, thedoflor, does not now '^xlft : for 
rthe polfeffidn iflow is iwt 411 him fot a mo- 
^ment. ; but it U f mtisf6n%sd lo clique nfe^ who 
is complete owneir df ^he le^gal ellate, to all 
intents, confltudioiis, Und purpofes in die 
law : aad as to the llatutc Weftmirifter 2* 
re. u. which is faid fo unalterably to have 
appropriated the lands to the donee, it only 
forbids the donee not to aJien, and by coh* 
'ftrudlion not to execute an eftate to cefiui^ 
ufe. Rit fmce the ftatQte of ufes^ that pib- 
viiicsi isakogether inapplieable with refp^ 
*to the execution of ufes, *fbr the ^hnee d*s 
not nowexecute the eftate himfelf; bilt idie 
fhftant that the feifm is in him, Uti^ftatnte 
takes it out of him, and exectlteiB it in c^f- . 
tuiqire ufe. So tkat the fame power, whJch 
atiirft forbad an alienation, or execution of 
the poflfeffion to the ufe in the cafe of a te- 
nant in tail, bas in this infianc^ executed the 
pofleffion, as fcon as the 4om!^ in 'tail could 
have it. But to thefe obfer^ations it may be 
objeded, ttet 'the &lne reafons will equally 
apply to corporations, aliens, &c. ; and alfo 
thatthe ftatute did not intend to enable thbfe 
toftandfeifedtoaufe, who before the ftatute 
were difebied. To diat it waj bie answered, 
• that before the ftatute there wetfe three de- 
fctipttons of men, who wese unable to 'ftand 
feifcd to the Bfe of another : in the firft clafs, 
"Were thofe who wanted either a privity in 
le'ftate, or coni&lcnce in perfic^ ; ki the feeoad, 

we 
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we may reckon corporations, alieils, perfons 
attainted, &c. ; aiid in the third, thofe, who 
had given fuch a confideration in return for 
their grant, as would abfolutely keep the ufe 
to themfelves, fuch as tenants in taily for life^ 
ox years. With refpedt to the firft, the rca- 
fons why they were incapable, are the fame 
fince, as before the flatute ; with refpeft to 
the fecond, the flatute itfelf excludes corpo- 
rations, and aliens, and is very particular 
in ufing the word per/on on the part of the 
feoffees, and ufing that word, together with 
the words bodies politick^ on the part of cef- 
tuique ufe. Befides, the reafon which pre- 
vented moft of that clafs from not holding 
lands to ufes, is ftill the fame, viz. an incapa- 
city of holding the lands at all. But with 
refpcft to the third, there is clearly a differ- 
ence fince the ftatute. Tenant in tail might 
always have received, and held lands; nor 
was there any want of confidence in his per- 
fon, or privity in his eftate. The only reafons 
were on account of the ftatute Weftminfter 2- 
c. I. and the confideration of tenure; both 
of which were good confiderations, when the 
pojfeffion and ufe were feparate; but as the 
ftatute now has annexed the poflefiion to the 
ufe, the reafons are changed. The incapa- 
city of a tenant in tail to ftand feifed to a ufe 
did not arife from any perfonal difability, like 
the cafe of aliens, perfons attainted, &c. but 
on account of the eftate which he poileiTed^ 
that eftate being fufficient to create a ufe in 
himfelf ; and being alfo unalienable by the 
ftatute Weftminfter 2. c. i. As to the latter 
ceafon, the ftatute of ufes takes it out of his 

power 
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powbr to alien; for as foon as the poflTef* 
fmi is in Inm, it transfert it to ceftuiqua 
ufe, thereby allowing the donee to have only 
a momentary feifin. As to the former rea« 
fon, the lame coniideration of tenure, which 
. carjied the ufe to the tenant in tail, would, 
as Brooke informs us^ have carried it to a 
tenant for ///^> h/on the ftatule ^ ; and yet, ' B">- ^^^' «'• 
1 believe it to be a point now pretty uni- b.n c'.p\%b. 
verially Sfcknowledged, that if lands are given p^'I^- ^- S3S* 
to A. for life^ to -me ufe of B./or life^ the 
fiatute executes this ufe in B. during the life- 
of A<. Now as A, we have alfeady feen»'D7cr,i8d. a. 

could Bofl ftajid feifed to a ufe A?/^^^ the'sLp.T.4i3. 
ftatute^ aad as the flatute^ whiah mention&Perk.r. sss-* 
the word /rij/Z, as well as. «/?, would ftow.^^^^gh.^^ 
execute the ufe or rather trufl in B, we dre 
induced tcx believe, that the ftatute intended 
not only to execute ufis limited to arife out 
of the feifm of feoffees in fee^ but alfo to 
execute trufis limited to arife out of the poi^ 
feiiion of thofe perfons, whofe particulap 
ejtates in the lands neeefiarily drew the i^fk 
to themy as teuanta in tml^ dnd for lift^ 
Tliei^fore, if the ilatute had mentioned th^ 
wofd pojfejfed^ as well as feifid^ I apprdiend 
the trufis declared upon a term, of years 
would have been executed by the ftatute^ 
\t is alfo worthy of obfervation, that the 
ilatute 27 H. 8. does not, like the ftatute 
1 Rich. 5. &ve the right of tenant in taii^ 
Upon the whole^ if lands ihould at this day 
be limitc;d tjo A. in tail^ to the ufe of B. ia 
tail, this ufe or trufl mjgbt ferhapS' be a4: 
judged \f^ be executed by the ftat^ttb 

1 Wi* 


( IH ) 

With refpcft to the cafe of Cooper aind 
»^sapra,i44. Franklynt, A. enfeoffed B. ; habendum to 
B. and the heirs of his bodyy to the ufe of hinni, 
and his heirs and ajftgns. The queftion was, 
\^hether B. had an eftate tail by the haben- 
dum, or a fee determinable without ifliie, 
according to the iimitation of tjie ufe ? But 
this appears to me to be a ftrangc and re- 
fined queftion: for fuppofmg the ufe had 
been limited to C. in fee, inftead of B. and 
admitting that the ftatute had executed the 
life in C. how could C, be fuppofed to have 
a fee fimple in him, determinable on J?. V death 
without iff ue ? At common law, if- a feoff- 
ment had been made to B. and the heirs of 
his body, habendum to him, and his heirs and 
qffigns, B. would have had an eftate tail, with 
^8 Co. 154b. a fee expedtant thereon ^. Here the haben- 
dum docs not alter the eftate tail in the pre- 
mifes, but 4)nly adds an expeAant fee • to it. 
But to fay that in the other cafe ceftuique 
life (hall have ^fee, when the feoffee has only 
feiftn for zfee tail, is to me a refined conftruc- 
tion upon the ftatute, which I do not clearly 
comprehend. What fays the ftatute } " The 
iftiite, title, right, zrA poffejion, that was in 
fuch perfon or p^rfons, &c. be from hence- 
forth clearly deemed and adjudged to be in 
him or them that have, &c." Now if in the 
cafe above put, ceftuique ufe ftiould have a 
fee fimple defcendible to his heirs general exe- 
cuted by the ftatute, when the poffeffion and 
eftate of the feoflfee (out of which the ufes are 
ferved) i« only an eftate tail defcendible to 
particular heirs, then it is very certain that 
ceftuique ufe has neither the eftate^ tithy rig fa ^ 

or 
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or/ame poffeffion of the feoffee, as required by 
the ftatute, but an eftate differing in its 
nature and title from it; the eflate of the 
feoffee only marking the continuance of that of • 
the cefluiquc ufe. It rather appears, from 
the words of the fiatute, that ceftuique ufe 
would have the ejlate and title of the feoffee, 
which is but an eftate tail. The feifin of 
the feoffee cannot fcrve the ufe in fee : in • 
the fame manner as if an eftate was limited 
to A. for life^ to the ufe of C. infee^ here C. 
has clearly but 2, life eftate^ though the ufe is 
declared in fee ^, And there is no incon-- '^ Vao^. 4^; 
fiftency in making the conftrudlion above- 
mentioned, for then C. would have an eftate 
tail to the heirs of his body ; which is the 
fame with an eftate tail limited to one, and the 
heirs of his body abfolutely «. However, as k vide 3 Oaa 
thefe obfervations are certainly liable to ob-^*-* 7- 
jedtions, I muft folicit the indulgence of the 
learned reader. 

But admitting that a tenant in tail cannot 
be feifed to a ufe according to ftridl legal 
notions ;,yet if lands were to be devifed or 
conveyed to a man in tail, to the ufe or in 
truft for another perfon, or to do any par-* 
ticular aft, this would be a truft y the per- 
formance of which equity would enforce y : y vi^fc 
for truft s ^re the mere creatures of equity, ^^*";^^' ^* 
which would never allow them to fail on 5,9.^whlri « 
account of any difability in the truftee; for ^^«' ''•^'^ i» 
It is a rule in equity, that every ceftuique cricdTto* con- 
truft, whether a volunteer or not, with or J],'^^'' ''"y^^ 
without confideration, is entitled to the Wrrpw/Jy. 
of the court, in order to avail himfelf of the 
benefit of his truft *. Therefore, we fee in. j.p. w.«i«. 
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feme inftances, that where a truftee has been 
incapable, through fome legal difability, to 
convey or execute an eftate, the court of chaa- 
•vidt eery has removed him out of the trufta. 

\^\?u Indeed^ a principal rule, which equity has 
adopted with refpedl to trufts, Is, that a trujl 
ftall never fail on account of the deficiency 
of a truftee -, and that court fecms to be guid- 
ed more by the intent^ in raifing and fafttning 
the truft on the eftate, than on account of 
any ability or difability of the. truftee. 
Therefore, whenever there is a defeftive or 
improper truftee, chancery afts as if there 
were no truftee at all, in which cafe the per^ 
fon who executed the truft, and his heirs, 
would be truftees themfelves. Thus, in a 
cha^R^^^'si. b^e cafe ^ a teftator devifed an eft ate to 
vide Earl of ^ corporatioft in truft for particular ufes : now 
ftacc!'^V Verm a Corporation could not tdke as truftees, on 

^\^ft«tnV*^* ^^^^^^^ of the ftatutes of mortmain; nei- 
loiuwasof ther could they ftand feifed to ufes by the 
iS° mVhVbc' common law : therefore it was held, that the 
a trujiee, truft was fufficieutly raifed to /often itfelf upon 
the eftate, and that it (hould be as if no truf- 
tee were named ; in which cafe the heir at 
law would become truftee to the ufes of the 
will. However, with refpeft to corporations, 
v;e frequently find that devifes to them in 
truft for charities are held good, and that the 
corporations become thereby truftees for the 
charities. This is allowed by the equity 
of 43 Eliza, c. 4. f. i . notwithftanding it is 
*vide void by the ftatutes of mortmain*^. Wc 

r Vernal z ^^^^ ^^^^ occafiou to make fome further 
4S4. * remarks on the nature of trujts and truftees. 
But to return to the ftatute of ufes ; there 
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muft be, as was before noticedj^ a conjideration 
to raife, or declaration of a ufe ; a perfon 
capable of ftanding fci fed to, and of receiving, 
a ufe ; and there muft be a proper heredita- 
ment, out of which it may be raifed, be- 
fore any ufe can be properly executed by the 
ftatute. 

As the ftatute mentions the words ufe^ con- 
fidence^ or truft^ it feems to execute the poC^ 
fdfion to the ufe, whether exprefled in any 
of tHofe words. Thus, if a man conveys or 
devifes in fee, in tru/t for B. or in truft that 
38, fhall take the profits, this is a ufe exe-^ 
cuted in B by the ftatute : or if an eftate 
is limited to J. S. and his heirs, in truft that 
3. A. (hall take the profits during his life, 
this is alfo a ufe executed by the ftatute «>.•' skio. aop* 
So in the cafe of Broughton and Langley * • Tsaik.^ij;*?' 
lands were devifed to truftees and their heirs, » ^uiw. «a j. 
tn truft to permit A. to take the profits * ' 
during his life, and afterwards the truftees 
were to ftand feifed to the ufe of the heirs of 
the body of A, ; and it was held that the 
ftatute exeputed the ufe in A. for life, by 
which conftruAlon he had an eftate tail exe^ 
cuted in him. 

It is faid, that in all cafes, where a ufe 
might have been raifed by the common 
law, and was formerly compellable to be 
performed by the chancery, the ufe ftiall be 
ppw executed by 27 H. 8. ' Thus, where f i Browni. 
A, granted and devifed the reverfion after an*^** 
eftate for life, it was held that the reverfion 
paffed by way of ufe by virtue of the word 
^rant^ and corifequently no attornment was 
peceflary, for the word frant was fufficient 

to 
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to pafs the u/e ; and as the chancery wou Id 

have compelled the execution of it, fo the 

f 1 Moa.i$*, ftatute now executes it ^. Befides the words 

vidifupra,i7, mentioned in the ftatute, the word inteni will 

^^ alfo raife a ufe j therefore, where a man 

made a feoffment in fee fub conditioner ea 

ifUentione^ that his wife fhould have the land 

for life, remainder to his younger fon in fee, 

the feoffor died, as did alfo the feoffee with • 

out making any eftate, The heir of the 

feoffor entered as for a condition broken ; 

but it was refol ved, that this was no condition^ 

but an eftate executed prefently by the fta- 

V 4 Leon. ^. ^^^^^ according to the intent of the parties ^. 

TMoor, 71a, So in a fimilar cafe \ where a man m^c * 

;a^. pi. 1009, an abfolute feoffment in fee; but there 

was a deed of defeazance made at the fame 

time with the feofBnent, which gave the 

feoffor, and his heirs, a power of entry after 

quiet enjoyment by the feoffees for lOQ 

years, and after the 1 00 years had elapfed 

it was held by the judges, that the lands were 

veiled in the hei^rpf the feoffor by 27 H. 8. 

for that it appeared to be the intent of the 

feoffor, that he fhould have the lands agairi 

^ftcr the 1 00 years poffefTion by the feoffees. 

This intent was the ufe of the feoffment, 

which arofe out of the pofTelTion pf the 

feoffees, and w^s executed by the ftatute of 

ufes. 

According tp the cpnftrudion placed on 
the above cafes, it appears, that the courts 
have been willing not only to redify, but 
annihilate ufes. However, on account of 
fome legal fcruples and equitable decifip^is, 
^c above obfervations have fome exceptions, 

which 
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which will be better underftood when wc 
come to fpeak of fuch cafes as are out of the 
ftatute. I Ihall only here remark, in addi- 
tion to what has been faid, that though it be 
the intention of the parties, that the ufe fliould 
ehange from one perfon to another, yet if 
that intention is not expreffed on a proper 
conveyance, or by fufficient words, or other 
legal requifites, the ufe will be deemed to re- 
main as it originally was, and will not be 
executed to the perfon it was intended for. ^ - 
Thus*% where T. S. by indenture covenant- ^^^'^ '** 
ed and granted, in confideration that A. B. 
had conveyed divers lands and tenements to 
him in fee fimple, after the death of the faid 

A. B. that he the faid T. S. would levy a fine 
of other lands, whereof he flood feifed, to the 
faid T. S. for life, remainder to the faid A, 

B. in tail ; there was no fine levied, and it was 
held that this covenant to levy a fine did not 
change or raife any ufe, fo as t9 caufe it to 
be executed by the ftatute. Here we fee 
only a covenant to make a conveyance, which 
covenant was not like a covenant to fland 
^eifed, or indeed like any other conveyance ; 

for in effedt it was nothing more than a co^ „. . ^ ^ 
venant to make a conveyance^ out or which y scudamore. 
ufes would arife: and until that conveyance '^**^^' '37- 
was made, the ufes remained as they were 
before. 

Upon the principles of this cafe it has 
been held by more modern f efolutions, that 
articles entered into before marriage to fettle 
lands to certain ufes, do not raife any ufes 
till a conveyance is made to create thofe ufe^ 
according to the articles. Thus It has been 

held. 
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held, tkat whcie articles have bten ecrtercd 

4nto to fetttle lands to certain ufes, and before 

a fettlement has been made piarfuaiit to thofe 

firticles, an aftual conveyance to ufes, dif- 

jFerent from thofe mentioned in the articles^ 

\isLS beeii made, the ufes fo ralfed by the 

1 1 p. w. 436, conveyance (hould hold good againft thofc 

439* 447- articled to be raifed K So too in the pafe qf 

FrcTman!* Trcvor V. Trcvor % >yhere A. in confidera^ 

^ lEq.ab 387. tion of a^ intended niarriage, covenanted, 

1 p. yf.f3.%. pj.^j^j(gj^ ajjj granted, with truftees to fettle 

lands to the ufe of himfelf for life, without 
impeachment pf wafte, then to the ufe of his 
intended wife for life, remainder to the ufe of 
the heirs male of the body of A. by his in- 
tended wife, and the heks male of fuch heirs 
male iffuing, remainder to the ufe of the heir^ 
pf A. for ever. A. covenanted, that until 
fuch aiTurance ihould Jbe made to fuch ufosj^ 
that he aqd his heirs "^ould/tand/eifid to the 
ufes mcntioaed in the article^-. There was nq 
fettlement made according to the articles^ 
and feveral years afterwards A. levied a fine 
to other ufes. Now the queftion was> whe- 
ther the ufes were properly raifed by the 
articles, and the covenant to (land feifed, 
ib as to be executed in A. by which A* 
would have an eftate tail executed in him. 
If that was the cafe, then the fine would have 
barred the iffue in tail ; and it was held by 
the lord chancellor, that the intention of the 
parties by the articles was, that A. ftiould 
pnly have an eftate for life^ with remainder to 
the firft and other fons in tail, that the chan- 
cery, in decreeing a conveyance to execute 
the ufes^ woqld preferve the intenticm; for 

the 
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the articles themfelves did ilotraife any ufts^ 
fo as to be executed by the ftatute ; and as 
to the covenant to ftand feifed, that was 
only intended to raife ufes, until fuch time as 
the ufes intended to he created by the fub- 
fequent conveyance were well and truly rait- 
ed; and though the covenant did raife the 
ufes, till fuch time as the- conveyance was 
made, yet when the conveyance fhould be 
made, it would overturn the ufes under the 
covenant, and have relation to the time when 
the fine was levied. Of courfc it was decreed^ 
that the fine levi,ed by A. was void (he being 
only tenant for life) as to the barring the re- 
mainder to his fon ; and that a conveyance 
fliould be executed to the fon of A. (A. 
being dead) and to the heirs male of his 
body. This laft cafe not only (hews us, that 
ufes articled or covenanted to be raifed are 
not executed by the ftatute, but that chan- 
cery, in decreeing an execution of them, en- 
deavours to preferve the intention of the par- 
ties^ though contrary to the exprefs words 
of the articles. To enter, however, into an 
enquiry concerning the prevailing dodriries 
pf chancery, in decreeing an execution of 
articles, andVr«/?j, does not feefn applicable 
to this work. Indeed, Mr. Fearne, in his 
Treatife on Contingent Remainders, has 
handled that fubjedt in fo mafterly a manner, 
that any further attempts to elucidate it would 
be firuitlefs. I (hall only here obferve, that 
all ufeSy when raifed before the ftatute, were 
^xecutory^ becaufe they were only to be exe- 
puted by fubpoena out of chancery. So that 
before the ftatute there were two kinds of exer 
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cutory ufes ; the one already raifed, and the 
other only articled or covenanted to be raifed. 
But the llatute has now done away that dif- 
tinftion, as ufes, when properly raifed, are 
immediately executed. However, 11 nee the 
introduction of trujls^ the fame difference 
feems to prevail with refpeft to them ; for they, 
like ufes before the llatute, are merely execu- 
tory, even when they are properly created; for 
whenever they are executed^ then they no 
longer continue trujls^ but form a legal ellate. 
They may alfo be executory before they are 
raifed ; as fuppofmg money to be devifed or 
articled to be laid out in the purchafe 
of lands, which, when purchafed, fliould 
be fettled to certain, and upon particular 
trufts ; now, until the lands are purchafed, 
neither the ufes nor trufts can be raifed : but 
ftill they are trufts executory, and the ceA 
tuique truft (hall compel the truftees to pur- 
r.T't^aip.^' chafe the lands ■. Lord Hardwicke therefore 
Lcchmerc v. has vcry propcrly .denied the diftindlion be- 
^' tween trufts executed, and executory ; holding 

that all trujls are, in the notion of the law, 

I ftiall now add a few more .cafes, to ex- 
plain what conveyances or words are necef- 
fary to change, or transfer a ufe from one 
perfon to another. Thus, in the cafe of 
][j^^^^*=J^'^^*-»- Wingfield and Littleton?, where A. cove- 
nanted, that (he would fufFer a recovery to B, 
(her fon) his heirs and afligns, to and for 
fuchufes, as in a fubfequent indenture ftiould 
be declared. B. covenanted that withjn 
eight months after the recovery fufFered, he 
woul4 make an eftate to A. for life, remainder 

to 
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to B. and C. his wife in tail, remainder over 
in fee. The recovery was fufFered accord- 
ingly ; but no further declaration of the ufes 
made. And it was held, that neither the re- 
covery nor covenant of B. changed the ufe ; 
for the recovery was to certain ufes, and un- 
til thofe ufes were properly declared (the co- 
venant of B. to make eftates not being a fuf- 
ficient declaration of the ufes) the ufe refult- 
ed back to the recoveree. 

So where A. *i feifed in fee, covenanted *aRoiUb.7St, 
with B. in confideration of a marriage to be 
had between J. S. and J. D. the fon of the 
one, and daughter of the other, that certain 
lands fliould from and immediately after 'the 
death of A. remain and be unto the faid J, 
D. and J. S, and to the hejrs of the faid J. 
p. to the only ufe of the faid J, D. and J. S, 
and to the heirs of the faid J. D. In this 
cafe, though the marriage took efFedt, yet no 
ufe arofe by the covenant ; it not being a co- 
venant to ftand feifed; but only that the 
lands (hould remain, Thefe cafes all tend to 
prove that ufes cannot be executed^ before they 
are properly raifed. 

In addition to what has been faid, concern- 
ing the execution of refulting ufes by the fta- 
tute, it may be obferved, that 4 perfon may 
have a greater eftate in a refulting ufe, after 
a recovery fufFered, or fine levied, than he 
had before: and the llatute will execute 
fuch greater eftate. Thus a tenant in tail 
has but an eftate tail both in the pofleflion, 
^nd the ufe : but if he fiffFsrs a recovery, or 
levies a fine, without declaring any ufes, the 
pfe will refult to him in fee ^ and of courfe the 
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iRSri*** ftatutc will execute it '. It may aJfo be no- 
"^ '* '^ ^' ticed, that the ftatute of frauds, zg Car. a. 
which requires all declaration of trufis to be 
in writing, does not extend by exprefs words, 
to ufcs and trufts arifiqg by impiicatiofi of 
law. Indeed it has been held, that as refult- 
ing ufes are immediately executed by the 
ftatute, thereby becoming a legal eftate, 
the ftatute of frauds did not intend to inter^ 
meddle with legal cH^tcSy but only with mo- 

♦ iP. w. Ill, dern refulting trufts ^ However that may 

iidc a vern. ^^j ^t is vcry certain that the dodrine of re- 

a»4» *95- fulting ufes, and trufts, is not at all reftrain- 
ed or afFefted by that ftatute. 

Rents • may be conveyed to ufes by the 
ftatute, as well as lands ; and not only rents 
in effe^ but alfo rents de novo. Thus a 
grant of a rent charge de novo for life to 
a certain ufe is good, notwithftanding there 
IS no inheritance in being of the rent at the 

^.Ba. ufes, 43, time of the grant ^ Indeed Perkins makes 
a diftinftion between the grants of rent 
charges in ejfe^ and de novo. Upon grants of 
the former iij /?<?, he fays," that either a confix 
deration, or exprefs declaration, is neceflary 
to raife the ufe ; but in the latter, the ufe 

▼ Perk. f. 53o> will be in the grantee without either^. 

^^'' The ftatute not only e5cecutes the ufe 

upon common law grants of rents, but, by 
the fifth claufe, provides fgr the execution of 
rents, where arjy perfon or perfons ftand feifed 
of lands to the intent that another perfon 
fliould receive a rent thereout. According 
then to this claufe, if lands are limited to A, 
j^nd his heirs, to the ufi and intent that B.and 
Ins heirs may receive a rer^t thereout; B. 

would - 
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would have tlie legal eftate in the rem ete- 
cuted in him by the ftatute. But if lands 
were limited to A. and his heirs, in truft to 
receive thereout a rent charge, and then the 
rent is declared to the ufe of B. and his heirs, 
here the lesal eftate of the rent is in A. ^ ' I'^w.ttj, 

The rent, in thefe cafes, (hould regularly chaprm.T, 
be limited to arife out of the poffeflbn of the ^^W*»«- 
recover er^ conufee^ &c. and not out of the pof- 
feffion of ceftuique %Je ; for in Cromwell's 
cafe, where a rent was limited to arife out of 
the poffeffion o( cejluique ij/Jf, the Chief Juftice 
Vaughan thought it to be a great ftrain 
againft the true reaibn of the law *. * vwgfc. jt. 

The cafe of Cromwell y, fo far as it relates r aoo. 69. k 
to the prefent point, was as follows : A re- 
covery was covenanted to be fufFered, 
wherein A. fliould be recoveree, and B. re- 
coverer ; to the ufes and intents following, 
viz.. to the ufe of C, and his heirs, rendering iwd. ;», k 
for the fame a ren( to A. (the recoveree) 
now the queftion in this cafe was, whether 
the rent to A. could be executed in him out 
of the poffeffion of ceftuique ufe^ as executed 
by the ftatute ? It was urged that the ftatute 
intended only to execute the rent out of the 
poffeffion of the recoveror^ and not out of 
that of ceftuique ufe. Here, notwithftand- 
ing the ufe was firft limited to C. and then 
the rent created ; yet, as it appeared that the 
intent of the parties was, that A. ftiould have 
the rent^ it was held, that the rent was well 
executed by the ftatute. 

As the ftatute executes all rents in fee^ ot 
for l^e^ or years^ fo it transfers all remedies^ 
and rights incident thereto j but not collateral 

rights. 
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charge to B. and C. in trull for M. j habendum 
to thera, their heirs, executors, adminiftra- 
tors, and affigns, in trull for M. for life^ with 
a claufe of diftrefs, arid a covenant for pay- 
ment of the rent to trullees, to the ufe of 
M. it was the opinion of the whole court, 
that as the rent charge was executed by the 
llatute, fo all rights, incident thereto, was 
transferred to cejluique ufe : and as the power 
of dillraining was incident to the rent chargd, 
it pafled to the cejiuique ufe. But the cove- 
nant for payment of the rent was collateral 
to the land, and was not transferred to cef- 
tuique ufe. This rent charge was executed 
by the firji claufe of the aft, which transfers 
the ellate, right, title, and poffeflion, of the 
trullee ; but as to the fifth claufe, concerning 
rents, it particularly gives to ceftuique ufe the 
remedy of diftrefs, and '' all other fuits, en- 
** tries, and remedies for fuch rents as if the 
*' fame rents had been actually and really 
*' granted to them." 

On account of the words in the beginning 
of this claufe, which are, '' where alfo di- 
** vers perfons ftand and be feifed of and in^" 
&c. there was a doubt whether the ftatute 
extended only to fuch rents as were in being 
at the time it was made v or to fuch as were 
afterwards created; but thofe words were 
held to be explained by fome that followed, 

*Dyer,3tfi.b.^j^ u were oryi^^// *^ feifed, &c^" 

Secondly. What conftruftion has been ta- 
ken, after the ufe either in fee fimple, fee tail^ 
for life^ or years^ has been executed in . cef- 
tuique ufe i I have particularly mentioned the 
execution of ufcs in fee fimple, fee tail, &c, 
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ill contradiftinftion to ufes executed in re- 
maindery or reverfion. 

It is very obvious, that as the ftatute has 
made the eftate of ceftnique ufe a legale inftcad 
of an equitable one ; and entirely di veiled the 
feojffees of all eftates whatever, many of the 
doftrines and incidents are now at an end, 
which attended the ufe when in its fiduciarv 
ftate^ With refpedl to the feoffee, he has*aComiii.33j- 
no intereft at all in the land, therefore it 
cannot on his account efcheat, or be for- 
feited : nor be aliened nor fubjeft either to 
dower or courtefy on account of his momen- 
tary feifin. On the contrary, it is fubjeA to 
efcheat, to courtefy, dower, &c. in confe- 
quence of the feifm of ceftuique ufe, and 
in iiiort, to all the incidents to which a 
legal eftate is liable ^, But as lands were e iwd, 
not, till fome time after the paffing of 
that ad, devifable, fo ceftuique ufe, who 
had then the legal efiate, could not devife 
it **. ^ P">^- S3r» 

I proceed now more regularly to explain ^^** 
in what refpeftufes, executed by the ftatute, 
agree with the rules of the common law, and - 
in what they differ. And firft, with refpeft 
to the Imitation or creation of eftatejJ. It may 
be laid down as a pretty general rule, that 
the fame words neceffary to limit an eftate 
in fee fimple^ fee taiU &c. on a conveyance 
by the common law, are equally neceffary 
fmce the ftatute on a conveyance to ufes. It 
is true, that if before the ftatute a man had 
bargained and fold his lands without infert- 
ing the word hdrs for a valuable confidera- - 
tion, chancery, which ever WUtches over the 

confci- 
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confcienccs of men, would have decreed ani 
execution of the ufe in fee ; becaufe the con- 
fideration entitled the bargainee to have the 

• I Co. too. b. fee ^. But as the ftatute now executes the ufc, 
and the bargainee has a leg^ai eftate, the fame 
conftruftion muft be had Upon this legal 
eilate by the flatute, as was put upon ellates . 
at the common law. Therefore, in the cafe 
put, the bargainee fmce the ftatute could 

' I Co. 87. b. only have an eftate for life ^. Upon the fame 
principles, if a man fmce the ftatute bargains 
and fells lands, or makes a feoffinent, Sec* 
to the u(^ of another perfon, and his affigns,, 
01 to him for every in fuch cafes the bar- 
gainee, &c. has but aa eftate for life, accord* 

cLitt. r. I. ing to the rules of law k. And it feems that 
if a man makes a feoffment to the ufe of B. 
and his heirs male^ as this Itmitation would at 

*»co.utt.a7b. common law have created a fee fimple\ fo 
will it on a conveyance to ufes create the 

*Girb.ure8,75. lame eftate «. 

And in one very particular inftance the 
courts have feemed unwilling to difpenfe 
with the ftrid l.gal notion of limitation on z 
feoffment to ufes : thus at common law the 
clauie of warranty was held not (ufHciently 
powerful to enlarge the eflate given by tlK^ 
habendum ; that is, if an eftate for Ufe was 
gave by the habendum^ and the feoffor war-> 
rented the lands to the feoffee, and his heirs\^ 
yet the feoffee would have had but an eftate 

*Pcrk*f.i56. for life ^. So where A. in confideration otf 

i'oc<y.*^7. a!' j£-7>ooo, enfeoffed B. C. and D. for ever, 
with a claufe of warranty to them and thei^ 
heirs in formd pradi£la ', in this cafe we fee 
that B< C. anc D^ have a feifiii to the ufe of 

them • 
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themfelves in perpetuum^ which eftate in the 
ufe, according to the dodtrine of the common 
law, was but an eftate for their lives. Then 
came the claufe of warranty, which feemed 
to indicate an intention of giving thtfeCy by 
exprefsly mentioning the v/ord heirs. But 
by the better opinion, it feemed to be held, 
that B. C, and D. had but an eftate for their 
lives y by the exprefs declaration of the ufe in 
formd predict a >. > Dy^r, 1^5. «.' 

However, in fome cafes the law and man- ^* 
ner both of creating and limiting eftates, have 
undergone alterations fince the introduction 
of conveyances to ufes, quite contrary to the 
fimple maxims of the common law. Thus 
it -^^L^ prima facie abfurd that a man (hould 
make a conveyance, or give poflleflion by 
livery of feifin to hmfelf\ and Aerefore if a 
man made a. feoffment of his own land, unto 
himfelf and a ftranger, the ftranger took the 
whole, for a man could not enfeoff himfelf '".■^P«k.t»j; 
But now if a man enfeofS another to the ufe 
of himfelf, or to the ufe of himfelf and a 
ftranger, this is a good limimtion of the wit, 
and the ftatute executes it in himfelf alone lei 
the firft inftance, and in him and the ftranflfer 
in the fecond". This manner of conveying ■c^xm.u.N 

lands to one's felf can be effected by a feofF- 
ment^ fine, recovery, or leafe and releafe ; for 
in each of thefe conveyances the feifm is firft 
given to the feoffee, &c. ; and that feifin ia 
fufficient to ferve ufes declared to the feoffor, 
&c. or any other perfon. But in a bargain 
and fale where the ufe firft paffes, and tfien 
the poffeffion is executed in the bargainee, 
whereby* he has an eftate executed by the 

K ftatute. 
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•ftamte, no other ufe can be d^lared to t!ie 

bargainor, according to the rule of law, that 

• Dyer, 155. a. a ufe cannot be limited to arife Out of "sl ufe ^* 

I'co. 135. h. And yet a man rhay covenant to flknd feifcd 

»37- •• to the ufe of himfelf, as will appear hereafter 

more fully. ' 

As a man could not at the cdmmon law 
convey to himfelf, fo neither could he make 
his own right heir a purchafer. Thus, if a 
man had enfeoffed another for life, remain- 
der to the heirs^ oF the body of thefeoffot, this 
remainder to the heirs of the body had b^ft 

vDftTf 1 56. a. ^d^' ^^^ i^ ^^ held, that if a man had 

b. ' rbade a feoffrnent, levied )a fine, fuflfered a 

rec6very, or conveyed by leafe and feleafe, 

to A. in -fee, to the ufe of A. fdriife^ Wmaiii- 

der to the heirs of the 'body of the gj^ntOr, 

•coxittaa.b.this remaindefr was good*!. For here the 

graait6r departed whh the whole fee firhple, 

^nd infad he conveyed no pcffeffion to the 

/heirs of his body, but gave the whole feifiti 

/ in fee to the grantee ; and only limited the 

w^ to the heirs of his body, which life was 

.before the Itatute quite diftinft from the p<if- 

feffion, though indeed the ftatute has iannex^ 

•the out to the Other. 

By this mode then of convey itig to UfeS, 
ttnafiy feal convefliences^re experiencM, quite 
unknown to the rigid maxims of the com- 
mon law. Mt n can now modulate their pro- 
perty fo as to ferve the contingencies of their 
families. A ftian, by firfl^ giving the feifin of 
land to certain perfons in fee by a convey- 
ance, which operates by Way of tranfmutktiOn 
of poffeffion, may give himfelf an eftdte for 
fife, iremainder to his wife, or to his firft ioH, 

or 


bf may roake hinafelf tenant in t^l, &c. or 
do any other afts fuitable to his intention, 
and agreeable to the wiflies of the parties^ 

Again: by the common law, generally 
fpeaking, no perfon could take a p^efent io^ 
tereft by the hahendum of the deed, who was 
not previdufly mentioned in thepremiffes^'iRon.ab.tfS. 

But in Samme'8 cafe% where A. enfeoffed "otel.'toHar. 
E. habendum to the faid B^ and C. their co.utt.a^.b. 
heirs and aff^ns, to the ufe and behoof of * '^^**"^^' 
the faid B. and C. their heirs and aifigns ; 
it was refolved, that as C. was not named 
in the premiflfes, he could take no poffejion 
originally by the habendum, and that the 
livery, made accordii^ to the intent of the 
indenture, did not give any thic^ to C. be^ 
caufe as to him it was void : but though the 
feoffment did not give aqy /^{^ to C. yet it 
did to B. and )iis heirs, which feifin was 
HifHcient to ferve the ufe declared to C* 
Therefore the ufe limited to B* and C. was 
good, and the ftatute executed it. But this 
limitation of the ufe to a perfon not named 
in the premifles would be void in a bargain 
and fale for the reafons juft. before mw 
.tioned. 

So it is a rule of law^ that if an eliate.ii^ 
limited to two^ and the one is capable at the- 
time, of the grant, and the other incapable, 
the forcaer fliail take the whole *. Thus a *Co. too. k 
. grant to e itian and his firfl fon unborn ^ the 
grantee, the father, took the whole^ and the 
fon could never take ^* But the law of ufes * % r«u. «w^ 
has made an alteration iii conveyances of this ^''* 
kind. Therefore, if A. makes a feoffnoient in 
fee to B» to the ufe of B. and tiis wife that 

K a JhaJi 
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V 

Jhall be^ and afterwards B. marries ; rtd-vr 
though the whdle veiled in B. at firft, yet 
upon his marriage his wife takes jointly with 
*Moor, 9«. him''. The ufe in this cafe firft vefts 
Dyt'r, 174. b. whoUy in B. and upon his marriage it ihiffs 
1 Co.' 10 1, a. to him and his wife : it therefore rather turns 
upon the doctrine oifecondary mjhifting lifcg, 
which I will endeavour to explain : I fhall 
only premife, that by the common law, a 
grant to a perfon who, at the time of the grant, 
was incapable of taking, waiS utterly voidv 
as if I made a gradt of an annuity to the 
right heirs of J. S. who was then living, 
r Perk. f. 5a. the grant was abfolutely void*. But fince 
the introduftion of ufes, if a feoffment is 
made to the ufe of the firft fon of the feoffor, 
which fon is not born at the time of the feoff- 
ment, or to the ufe of the feoffor's wife that 
Jhall he^ &c. this limitation of the ufe is 
good ; for though the limitation of the ufe be 
to a perfon uncertain, and there is no parti- 
cular ellate .of freehold limited before the 
grant, yet in order to fupport this limitation 
the law conftrues the ufe in the mean time 
yBa.urc«,tfi, to be in the feoffor^; but upon the happen- 
ing of the contingency, then the ufe Ihifts 

• % Roll. ab. fr^^ni the feoffor to ceuuique life «. Indeed 
7^1. another -chirf reafan,.why at common law 

the above fpccies of grant was void, wife, 
becaufe no eftate of freehold could be granted 

• ccLitt. ai;. to commence infuturo * : as a grant to B. in 
5 Co 04. b ^^^ ^^ commence four years after the grant. 
« Vent. a64. But at the fame time, if there had been any- 
preceding eftate of freehold granted to fome 
perfon to fupport this future grants that had 
been good. Thus if a grant had been ifiiadc 

to 
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to J. S.for liff^ remainder to the firft fon 
unborn, or right heirs of J. D. ; or if a feoff- 
ment and livery had been made to J. S. for 
ten years, remainder to J. D. in fee; now 
though a grant to the firft fon, &c. of J. D. 
would have been void without the eftate/J?r 
/life given to J. S. or the remainder to J. S, 
without the eftate for years in the fecond in^ 
ftance ; yet with the intervening eftates the 
remainders were certainly good. The courts 
then, on conveyances to ufes in order to fup- 
port limitations where no particular eftate is 
granted, have generally made a particular 
eftate by implication ; thereby eftabliihing 4 
maxirn of equity, that fo much of a ufe, as a 
rnan does not difpofe of, remains with him ; 
as ^ grant to the ufe of B, to commence four 
years from thence, is good : for 'till the 
expiration of the four years, die ufe refylts 
to the grantor**: or if a man covenants to ***^-^7^ 
ftand feifed to the ufe of his own heirs of his 
body ^ i or bargains and fells his lands after ^ ^'^^^' *^3' 
feven years ^ ; ip each cafe the grant is good, ^ ^^ »*cs^3» 
and until it takes place, the ufe refujts. How- 
ever, it has been faid, that a feoffment to the 
ufe of the right heir of B. then living, was 
void «. Thefe things have been partly ex- « i saik. 445. 
plained before ^. To what therefore has been'^Supra.ns to 
faid on that point, J fliall only add, that the cifutt.ai.b. 
courts havfe not only countenanced refulting 43- «• 
ufes upon conveyances to ufes, in order to J^^^^ * '^'' 
fupport fubfequent limitations where no par-' Roll- R«p. 
tlcular eftate has been limited; fuch asa*oi.9i.b, 
conveyance to feoffees, releafees, &c. to the 
ufe of the feoffor's, releafor's, &c. intended 
^yjfe, to his firft fon unborn, or to the heirs * 

of 
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of hifi body On which laft cafe indeed we 
have feen that he has an eftate tail executed 
in him) but they have alfo decreed refulting 
ufes, where the ufe^ previous to the limitar 
tion, has befcn limited p.way for a term of 

S*ars. Thus in the cafe pf Penhay and 
urrell », where lands were conveyed to the 

W'Vs™- "^^ ' ^^^ °^ truftees for feventy years, if A. fhould 
fo long live, remainder to truftees for 50Q 
years ; and from and after the death of A, 
then to the ufe of B. i it was objedted that 
the limitation to B. was void, it being a free^ 
hold to commence in futuro : for no eftate 
,for life was limited to A. and the remainder 
was totakeeffeft before the determination of 
the term of 500 years. But the court held, 
that an eftate ' for life refulted to A. which 
would fupport the lin^itation to B. In this 
pafe no ufe was limited to A. the grantor : 
and limiting the ufe of the terin of years to the 
truftees was no proof of an intention that the 
ufe of the freehpld ihould not refult to A. in 
order to fupport the limitation to B. Suppo^ 
fing the term of 506 years had been made 
determinable on A.'s death, like the ter^n of 
70 years, then it feems that there would have 
' been no neceffity for an . iniplied eftate fo^ 

life, refulting to the grantor ; for the pre- 
fump'tion, * that A.'s life would not have ex-^ 
ceeded the term, would of itfelf have fup- 
ported the remainder to B. according to Chief 
Juftice Hale's opinion, in the cafe of Weale 
^Poiicx.^7. and Lerver^. But as it was, the limitatioa 
Fcarne, 13,15. ^^ g ^^^^ ^^^ ^ remainder expeftant on the 

determination of the term of 500 years ; for 
it was to take eiffedl, according to the limi-f 

, t^tipri. 


t^tion, during the continuance of the term.' 
But it appears that if the ufe of the term in the 
cafe of renhay and Hurrel had been limited 
to A. then the conftriidlion would have been . 
different. Thus in the cafe of Adams and 
Savage *, where lands were conveyed by leafe * » Saik. ^79, 
and rcleafe to truftees, and their heirs, to the 
fife of A. the reUqfor for ninety-nine years, 
remainder to the ufe of the truftees for twen-- 
ty-fiveyears^ remainder to the ufe of the heirs 
male of the body of A, ; it was held that no 
ufe for Ufe refulted to A. and confequently 
that the remainder to the heirs male of A. 
was void, there being no freehold eftate pre* 
yioufly limited to fupport it. So there can 
be no refulting ufe to a perfon, who has not 
Ae lands conveyed in his own right. Thus ^ J* ^*'*^e*'^; 
where hufband and wife covenanted to levy vidlVther* ' 
a fine of the wife's land, to the ufe of the heirs ^*^«»°«* ^^* 
of the body of the hulband on the wife to be i p.'w. 3$^, 
begotten, they had iffue, and the wife died ; 387-^ 
it was held, that the limitation to the heirs of 107. * * / 

the body of the hulband was void : for taking p«*"»«» 3*-33« 
it as a remainder, it was void, there being no 
precedent eftate of freehold to fupport it ; for 
the hulband could have no eftate for life by 
implication, he being a ftranger to the efta.tel 
All the cafes put of grants pf future oj: fpring^ 
i.ng ufes, have been on conveyances, which 
give the grantees a feifm to fcrve the future 
ufes when they arife ; and in the mean time 
to ferve a refulting or declared ufe to th^ 
grantor ; for when it happens, that the ufe 
cannot in the mean time refult, and that 
there is no particular eftate limited capable 
pf fupporting the fpririging or future ufe» 

then 
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then the limitation is void,- as in the cafe 
of Adams and Savage, and Davis and Speed, 
before cited. But with refpedl to devifes the 
cafe is far different ; for in thefe there is nq 
neceflity that the devifor Ihould part witK a 
prefent feifin to ferve an executory devife, 
when it cornesin ejfe-^ for if a man devifes a 
future eftate to arife upon a contingency, as a 
devife to the heirs of J. S. when he fhall 
have one, &c. the eftate, in the mean time 
, t q.t ..J . ^gf^^jjjg ^Q ^j^g YitiT at law of the devifor ^ 

But it is not my intention to enter into the 
dodlrine of executory devifes. ^ 

In the cafe of Penhay and Hurrel, it came 
to be an objedion, that though on a cove- 
nant to iland feifed, there might be a refult- 
ing ufe to fupport a future ufe or remainder, 
yet on conveyances which operate by tranf- 
mutation of poffeffion, there could be no fiich 
refulting ufe. But by the opinions of the 
Lords Coke and Hale, and by the authority 
of the fame cafe of Penhay and Hurrel, it 
feems that fuch refulting ufes may be as well 
on a conveyance, which operates by tranf- 
«r- T-. u mutation of poffeffion, as on a covenant to 
r3'=::^"-'*-''-fiand feifed- ' 

J 5^°^ '^■'» ^hen a Than makes a feoffment to the 
i Roll. Rep. ufe of the heirs of his body, the law, we 
M®' have feen, conftrues an eftate for life to refult 

to him in order to fupport the limitation to 
the heirs of his body : fo that the feoffor has 
in him, on fuch a feoffinent, fince the ftatute, 
a legal eftate tail executed in him ; and this 
legal eftate tail can only be barred by the 
ufual modes of barring eftates tail, viz. by 
fine or recovery. Biit if a man covenants to 

ftand 
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ft^nd feifed to certain ufes upon the event of 
fuch a marriage, or any other contingency, if 
before the contingency happens, the feifm out 
of which the ufes are to arife is deftroyed*; 
that is, if there be no perfon who can ftand 
ffelfed to the ufes, when the ufes arife, they 
can never be executed. Therefore, if before 
marriage the covenantor (the ufe of the fee 
reflating to him till marriage, and not for ///>, 
as in a limitation to the heirs of his body, 
and he having the feifm in him to ferve the 
future ufes, in the fame manner as a feoffee 
to ufes) makes a feofftnent in fee in tail^ or 
for life (fecus as to a leafe for years") upon «cro.jtc.i|i3, 
a good confideration, and without notice of 
the ufes, the eftates limited after the mar- 
riage will never arife **. •vide Moor, 
. The dodrine of (hifting or fecondary ufes Jj;;^|iV. Jlj*^ 
Is principally oecafioned by the ftridnefs of 
two maxims of the common law. The firft 
is, that where a man has once limited a fee^ 
he can limit no farther eftate upon it ; or in 
other words, he cannot make that eftate in 
fee ceafe as to one, and take efFedl by way of 
limitation on a contingent event as to another 
perfon. Thus, if a feoffment had been made 
xvifee^ with a provifo to make it ceafe as to 
th(5 feoffee, and go over to a ftranger, upon 
the payment of a certain fum, &c. this limi- 
tation was void p. For as a remainder it ' ^<'« 
could not take effeft, a remainder being a I^cJ/lj,^' 
remnant of an eftate in lands or tenements 
expeilant on a particular eftate : ^nd as a con*- 
dition it was void ; for no perfon can take 
advantage of a condition, but the grantor and 
his heirs. Therefore, it being neither a re- 

maindei; 
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mainder nor a coa^^tion, the limitation over 
was void by the common layir. It Would 
be inconfiftent to fuppofe that a remainder^ 
which is the remnant of an eftate in lands and 
tenements, could be limited after a grant of 
the whole fee. But the fame inconfiftency 
would not appear, if the remainder was li- 
njited after an eftate tally for life or years : 
but then the remainder, when limited after 
, PcTrtc to to ^^^^^ eftatcs, fhould by the rules of the com- 
i8. 4thtd. mori law wait their regular deterrninatwn^^ 
Therefore, the fecond maxim was, that where 
an eftate was limited to a perfon in taiU or 
for lifey upon a condition to make the eftate 
ceafe upon a contingent event, and to make 
it pafe to a ftranger before its regular deter- 
mination: this condition was void; for it 
was not a remainder, it not waiting the de- 
termination, but being in abridgment of 
the particular eftate : and it was void as a 
condition to veft the remainder by the entry 
of the grantor ; for fuppofing the grantor to 
enter for a condition broken, fuch entry 
would avoid the firft Uvery, and of courfe 
deftroy the remainder, which was created 
by that livery. But both thefe rules have 
undergone alterations. With refpe^t to the 
latter^ if a man now limits an eftate in fee to 
the nfe of A. in tail^ or for life^ until B. re- 
turns from Rome, and then to C. upon the 
return of B. from Rome, the limitation to C. 
will veft in abridgment of the preceding 
^ Bttti. note I . eftate ^. 

.ao3- • ||. f^^jj^g ^^ jj^^^ however, that a differ- 
ence ftiould be made between thofe cafes^ 
\^here the grantor only paints in the firft 

inftancQ 
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ioftance with an eftate lefs than the fee^ fuch 
as a plain gift in tail^ or leafe for life ; and 
thofe, where the grantor departs uith the 
fwhoUfee^ thereby transferring a feifin to the 
grantee to ferve ufes limited to create parti^ 
cular eftates : fuch as a feoffment in fee. to 
the ufe of B. in tatl^ or for life^ provided, when 
C. returns from Rome, it (hall then be to the 
ufe of C. 8cc. For in the former cafe, in order 
to make the eftate ceafe before its regularly 
jand legally appointed period, and go over to 
another, there ftiould be regular words of li- 
mitation, expreflive of the intention of the 
parties ; in which cafe the remainder is faid 
to take efFedl by way of conditional limitation. 
The words of limitation ^xtfo long, while, or 
vntih. When thefe words are ufed, then* loCo 4f.b. 
immediately upon the contingency happen- ^<*-^»"-*«4*»- 
ing, the eftate of the grantee ceafes, and the 
next fubfequent eftate vefts. But if mere 
words of condition are ufed, then the eftate 
limited upon fuch condition to go to a third 
perfon will be void as a remainder, and as a 
conditional limitation. Thefe words of con- 
dition "are generally upon condition, fo that^ 
* or provided^. Therefore, if a leafe for life t ,o co. 41. h, 
is made upon condition, that if a ftranger pay 
the leflbr /. 20, then immediately the land 
fliall remain to the ftranger v. This, as a ' I'^o^**- »^-^ 
condition to give the ftranger entry, is void — • 
as a remainder it is void, being in abridg- 
ment of the particular eftate — there being 
alfo exprefs words of condition, it can not 
enure as a conditional limitation — and as a 
f pinging ufe, it can never arife j for to create 
8 fpringing ufe, there ftiould be a fufficient 
^ feifia 
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feifin in fome one to ferve it, when it comes 
in ejfe : but here there is no feifin to ferve 
the fliifting ufe ; for the leflee has only a 
feifin to ferve the ufe implied to himfelf, and 
when his eftafce for hfe is determined, the 
feifin to ferve the ufes is determined alfo. 
But if a feoffment had been made in fee to the 
ufe Qf A. for life^ and if B. does fuch a thing, 
then to the ufe of B. in fee, the life to B. may 
well take efFeft in abridgment of the eftate 

^iLeoii.|6. for life of A ^. 

That, even at the common law, without 
the afliftance of Springing or Jhifting ufes^ an 
eftate tail^ or for life (without a feifin in fee 
to ferve fuch ufe in tail^ ox for life, being firft 
limited) might be limited to ceafe before its 
natural legaj expiration, and go over to a 
ftranger upon fuch ceffure (which it could 
not doby way of a condition, and a remain- 
der limited thereon) is a point well explained 
F w.jooenss. in the cafe of Foy v. Hyrd % where it is re- 
co.uti.ai4.b. folved, that if there be tenant for life, re- 
pro. Eiix. 300. n^ainder in fee, upon condition that tenant for 
life, btin§ a feme fole^ fliould continue un- 
married, and fhe afterwards marry, though 
the heir may enter, yet he thereby (by fuch 
entry) defeats the remainder. But if an eftate 
is made fo lotfg as A, fliould continue un^ 
piarricd, remainder to ^ ftranger, upon the 
rnarriage of A. her eftate ceafes, and the re-r 
mainder takes efFe<5t. So if a gift in iail is 
made, rernainder over, provided if tenant in 
tiilgoes to Rome, his euate fhall ceafe and 
determine ; here if the donee goes to Rome 
his eftate fhall not ceafe. But if an eftate 
(ail is given to B. while C. goes to or returns 

frorti 
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from Roftie, remainder to a ftranger, Upon 
the happening of either of the contingencies 
the eftate fail will ceqff^ and the remainder 
take efFeft. 

If then an eftate tail^ or for life, is created 
(without firft limiting the whole fee, and 
then declaring the u/e in tail^ or for life) and 
fuch eftate tail^ or for life^ is intended to ceafe 
as to one, and to take effeft as to another, 
proper words of limUatian Ihould be ufed. 
But the change of the eftates in this cafe does 
not operate by way of 2l fpringmg or Jhifting 
ufe\ not only becaufe, before the ftatute, a- 
ufe could not be limited to arife out of 
the feifin of a tenant in tail^ or for ///>, but 
becaufe this kind of conditional limitations^ 
when operating by way o{ fhifting or feccn^ 
dary ufes^ take effeft, whether the words, 
which caufe their taking efFeft, be wotds 
of limitation or condition. But in thefe cafes 
it IS neceffary to limit the whole fee. Thus, 
if a feoffment is made in fee to the ufe of 
J. S. \n fee^ in tail, ox for life^ provided or 
upon condition^ that if B. returns from* Rome, ^ 

that then the ufe ftiall be to C. or from 
thenceforth to the ufe of C. in this cafe upon 
the return of B. the ufe will fiiift to Cr; ''sCo. lo.t. 
This remark is further warranted by ano- co.Liu°iol!b. 
ther cafe % where A. levied a fine to, and to 'Cro.Eiiz.esiS. 
the ufe of B* in fee^ upon condition that B. 
fhould pay A. >^.4. per annum, and in default 
of payment, to the ufe. of A. for life; it 
was held, that as this was limited to the conu- 
fornix was a condition; but if it had been 
limited to ^firanger^ it would have been a 
good fpringing ufe upon the non-performance 

of 
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-of the condition. To prdve this, the cafe o£ 
*piow<!.44i. Bracebridge* was cited, which fo far as it 
pi. 443. relates to the prefcrit ftomt was^ that A. 
feifed of the reverfion of fome lands, granted 
ihem to B. and C. and their heirs, to the u/e 
of them and their heirs, upon condition to pay 
a certain fum on a certain day ; in defiiult of 
which fhey (hould Hand feifed to certain 
ufes : default was made, and it was held,, that 
by virttie of the 27 H. 8. c. 10. the ufe was 
divefted out of the grantees. 

With refped to the firft maxim of the 
common law above alluded to, that a fee 
cannot be limited on afee^ the dodrine of 
aifes has made a great alteration therein. I 
(hall only cite a few of the leading cafes on 
this point, which will at the fame time con- 
firm the remarks juft made. 

The rtioft known and celebrated cafe id, 

*Bw. feoff. ai. that cited from Brooke's Abridgment **, where 

tit«6 E.^tf. *>t is faid, if a man makes a feoffment in fee 

B.N.c.pi.423. to the ufe of W. and his heirs, until A. pays 

a certain fum to W. and then to the ufe of A. 

and fiis heirs, the ufe is firft executed in W. 

by the ftatute, and then A. pays the money : 

the ufe upon fuch payment is fhifted from W. 

and vcfted in A. But it is faid to be the 

moft pmdent method for A. when the future 

ufe comes in ejfe^ to enter in the name of the 

feoffees, and his own name ; otherwife there 

may be a doubt, whether the ufe would 

change without fuch entry. 

fciR<»ii.«b.4i5. So in the cafe of Spring v. Caefars a fine 

was levied to the ufe of A. and hip heirs, if 

R. (hould not pay a certain fum to A. be* 

fore an. appointed time^ and if he Ibould, 

then 
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* 

ihtti to the ufe of A. fot life, remainder to 
the ufe of R. in fee ; upon the payment of 
the money it was held, that the ufes would 
change according to the limitation. 

In the cafe of Lloyd v. Carew \ A. and B. * Preco*.;^ 
two fillers, feifedt)F lands in fee, in confide- parTj^^, 
ration of a fum cff mdtiey paid to A. and an 
intended marriage between B. and C. by 
leafe and releafe conveyed all their lands to 
the ufe of B, and C. for their lives, remain* 
der to their firft and other fons in tail male^ 
remainder to the daughters in tail, remainder 
to C. in fee : Provided that if there be no 
iflue between B. and C. living at the death 
of the furvivor of them, and that the heirs of 
B. fhould within twelve months after tfie 
death c^f B. and-C. dying without iffue, pay 
the heirs and affigns of C. jf .4000, then the 
rerriainder in fee, fo limited to C. and his 
heirs, fliould ceafe, and that then the pre^ 
inifes fhould remain to the right heirs of B. 
for ever* B. and C. levied a fine to the ufe 
of C. in order to extinguifli the fpringing 
ufe to the heirs of B* After the death of B. 
and C. upon a difpute between- the heir of 
B. and the heir of C* it was determined in 
parliament, that the fine did ndt bar the pro- 
vifo J for that the land never was, nor could 
- be, in B. who levied it : and that the provifo 
was within the reafon of the Duke of Nor- 
folk's cafe, where it is faid, that future in- 
'terefts, fpringing trufts, or trufts executory, 
and temainders, that are to arife upon con- 
tingencies, are quite out of the mie, and 
reafon of perpetuities, if they are not of re- 
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mote confideration, but fuch as will fpeedtty 
wear out. 

Secondary ufes will al(b arife, though the 
cftate upon which the uf*es are limited to 
arife does not take effedt. Thus it was faid 
by the Lord Dyer, that if A. makes a feoff- 
ment in fee of a manor, part of which is in 
leafe for years, to the ufe of the feoffee and 
his heirs, upon condition that the feoffee 
within ten days pay to the* feoffor jf. i ooo, 
and if he fail, then to the ufe of the feoffor 
for life,' remainder to the ufe of his firfl {on in 
tail, the money is not paid, and then the leflee 
attorns (after the ten days) to the feoffee: 
this attornment is good to raife the fecondary 
ufes, though the firfl ufes did not take eflfedt 
• aLeoa.aai. for want of fuch attornment before «. 

Thefe cafes will ferve to fhew the nature of 

fhifting or fecondary ufes. Thofe whb wlfh 

to fee further into the cafes on this fubjed, 

are referred to thofe (amongft others) cited in 

^Dyer 3 1 4^t,h. the margin ^ 

Moor^ Where a perfon grants the whole /^^ away, 

pi. 143. determinable upon a contingent event by way 

'^a ^^i'* loza' of fhifting ufe, there the fhiftingufe, it feems, 

' cannot be barred. Thus, if lands are given 

to the ufe of A. and his heirs, until B. pays 

him jf.io, and then to the ufe of B. A. can- 

iPig.Rec.134. not bar this contingent ufe «. Therefore, a 

?r'^l"'»^*'/^l.' contingent or fhifting ufe in this refpeft dif- 

Vide Bro. feoff. o , O , 1 

a». ufci, pi. 5Q. ters from a contmgenf remamder, which may 
Koti i^Bu^tl" ^ barred, as will be (hewn hereafter. But 
Co. Liu. 17 1. b. this limitation of a fhifting ufe on a deed 
under foU agrecs with an executory devife after a pre- 
vious devife of the fee, as was determined 
»cro.jac^9o. in the cafe of Pells and Browne*. How- 
^ ' ever. 
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'ever, in a cafe*^, where a fine was cove-* Moor, 751 1 
nanted to be levied, and afterwards levied^' '°' ' 
accordingly to the ufe of the covenantor* 
till a marriage was folemnized between A* 
and B. and then to A. for life, with many 
remainders over: Before the marriage, and 
confequently before the veiling of the fpring-* 
ing ufes, the covenantor, being feifed In fee, 
devifed portions for his daughters out of 
thefe lands, and died, and then the marriage 
too effeft: it was held, that though the 
devifed portions could not, yet a devife of. 
the land itfelf would have barred the fliifting 
ttfes. So in the cafe of Wood and Reynolds c « Cro; EiJi. 
it was held, that if a man covenants to^Qui^^^ksni* 
Hand feifed to the ufe of himfelf in fee, 
till fuch a marriage, and then to other con- 
tingent ufes, he may deftroy thefe fliifting 
or contii^ent ufes before they arife, by 
making a febf&nent in fee, m tail, oxfortife^ 
Uf)on a good confideration, and without no- 
tice : but that a leafe for years would be in- 
fufficient for that purpofe ^. •* Cro.jac.itff; 

We muft reconcile thefe two laft cafes to y^aVpi* lot*? 
the preceding rule in this manner 5 if the 
feifin, out of which the fpringing or future 
ufe is to take efFeft, is deftroyed, the future 
ufe cannot take effedt : therefore if A. cove- 
nants to ftand feifed to the ufe of fuch a wife, 
as he ftiall hereafter marry* until the mar-^ 
riage the ufe refults to himfelf in fee, and it 
is out of his feifm that the ufe to the wife is 
to be ferved : Now, if he deftroys that feifin* 
before the ufe comes in ejfe, the ufe, when it 
arifes, cannot be ferved '• But if A* makes « vidt Moot, 
a feoffinent to B. in fee, to the ufe of C, in g;;i^iu\^V/. 
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fee; but if D. pays fo much ftidndy, then td 
A. in fee ; here if C. (who has the legal eftate 
fince the ftatute) make^ a feofflnent, fufFers 
a recovery, &c. the ufe to A. is not barred 
from taking efFedt ; becaufe that fhifting ufe 
Is ferved out of the feifm of B. the feoffee^ 
and not put of the eftate of ceftuique ufe. 
For which reafons, the cafe reported by 
fB.N.c. 137. Brooke ^ which is againft this dodrine, had 
t % Sid. 98. been denied tb be law s. 

It is a general rule, that where an eftate 
tail is given, and a fecondary or fhifting ufe 
js limited thereon, that the tenant in tail by 
fcButi.iioteK fecovery may bar the limitation over*- 
nodcr foi. 174. Thus if there be a limitation of an eftate tail^ 
^' (o long as fuch a. tree fhall ftand ; tenant in 

tail may bar this limitation by a common 
ii Mod. III. recovery, or fine*. The fame rule holds? 
with regard to a limitation of a fecondary 
fee^ or fliifting ufe upon a devife in tail, 
vidf* uv'^' Thus in the cafe of Page and Hay ward S A. 
ftSid.'ioV. ^ * devifed to his daughter B. and the heirs male 
of her body, upon condition, and provided 
(he intermarry with, and have iflue by C. ; 
and in default thereof, remainder over : A. 
and t). her huft)and fuffered a recovery ; and 
it was held that the recovery barred the li- 
mitation dver^ 

Where a fee is given, or devrfed, with a 
fhifting ufe, or fecondary fee limited thereon^ 
this (hifting ufe, or fecondary fee, muft be 
ivide3C^a.ca,exprefsIy limited to take efFeft within the 
p^cc.'cha. 7*. compafs of a life or lives in being, and 
I'Eq'.ab. 188. twenty-one years after, otherwife it will 
calTemp. ^^^^ withln the reafons of a perpetuity, as 
Talb. aa8. has been determined by feveral cafes \ This 

limita- 
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Hmitation oF time beyond a life or lives in 
being, is not, as Mn Hargravc^ properly " "^r°®** 5- 
obferves, arbitrarily prefcribed ; therefore in 
the cafe of a pofthumous child, it may bd 
extended to a few months beyond the fpace 
of twenty-one yeats. But here we muft make 
a diftinftion, when the whole fee is firft 
limited away with a (hifting ufe, or fecon^ 
dary fee thereon, and when the limitation is 
in tail. In the former cafe, we have feen 
that the fhifting ufe muft' be exprefsly con- 
fined to the period of a life ot lives in being y 
and a few months over, becaufe as thefe 
kind, of ihifting ufes are not bankable by 
recovery:, they would tend to a perpetuity. 
Thus", if an eftate is limited to A^ and A/j ■ Buti. nofce, t; 
heirs^ and if B. (a perfon then in effe) ^\ts^l^'lXlf^\ 
without leaving any iiTue liimg at his de- b; 
ceafe, or if, having fuch iffue, all of them 
Ihould die without having attained the age 
of twenty-one years, then to C. and his heirs ; 
this limitation to C. is good, becaufe not 
limited after a total failure of heirs, or heirs of 
the body of B. But if an eftate is limited to 
A. for life, remainder to truftees to preferve 
contingent remainders, remainder to the firft 
and other fons of A. in tail, remainder over^ 
with a provifo that if B» dies, and there 
Ihould be a total failure of heirs, or heirs o^ 
the body of B. then the ufes limited to A. 
and his fons fhould ceafe, and the lands re- 
main to C. ; this limitation to C. is good, 
becaufe when the firft tenant in tail comed 
into pofleifion, he may bar it by a common 
recovery, and therefore there is no danger of 
ja perpetuity* 
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* In cafes where a Ihifting ufe depends ap- 
6n the performance of a condition, which is 
illegal, or fraudulent, the ftatute will not 
execute the ufe, upon the performance of the 
condition. Thus, if there be a limitation 
to the ufe of A. and his heirs, provided that 
if he give a mortal blow to any perfon, that 
. the ufe (hall ceafe as to him, and remain to 
another; this is fraudulent to prevent an 

• Moor, ^33. efcheat, and therefore is void**. 

Another obfervation occurs, that all fu-' 
ture and Ihifting ufes Ihould be limited to 
arife out of the eftate of \\it' feoffees^ conufeesj 
relea/eesj &c. and not out of the eftate of 
cejiuique ufe % for if it is limited out of the 
eftate of cejiuique ufe^ then it would be a ufe 

* J ^^' J 3^- J' arifmg out of a ufe.?: whereas there is 

always a fuppofed poffibility of eftate in the 
feoffees^ releajees^ &c. to ferve thefe future 
ufes, when they come in ejfe. Therefore if 
A. enfeoffs B. in fee, to the ufe of C. and his 
heirs, with a provifo, that if D. pays C. 
j(^.iOo, that then C. and his heirs ftiall ftand 
feifed to the ufe of D. and his heirs, this 
limitation to D. is utterly void : for it ought 
to arife out of the eftate of B. the feoffee^ 
and not out of the eftate of C. the cejiuique 

*ic». i37.a. u/e^. But here we are to diftinguifli be- 
tween this cafe, and one where the ceftuique 
ufe covenants to ftand feifed to a ufe, on the 

» Moor, 35. pj. performance of a certain condition. Thus % 
where A. bargained and fold his lands to B. 
.who covenanted, that if A. paid to B. and his 
heirs £\zo by fucha day, that then B. (hould 
ftand- feifed to the ufe of A. and his heirs ^ 
it was held by the Lord Dyer, that upon 

payment 
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f/ymenf of the j([.20 the ufe would be well 
raifed to A. but that a tender of the money- 
was infufficicnt for that purpofe ; and that 
if a feoffment had been made with fuch a ' 
condition, that a tender alone would have 
been fufficient tp raife the ufe. 

In the cafe of Holloway v. Pollard*, A. • Moor,7^i.pl. 
bargained and fold land to B. for £r5^o^ '^^^* 
upon condition that if A, paid B. j^sop, he 
might re-enter, and be feifed to the ufe of 
himfelf, a^d his heirs, until he ftiould attempt 
to alien without the aifent of B, and then to 
the ufe of B. and his heirs: ^ fine was le- 
vied to thofe ufes ; A. paid the £.500^ and 
entered : afterwards A, aliened without the 
affent of B, It was held that no ufe arofe to 
B. the bargainee upon the alienation of A. 
becaufe the bargainor, entering for the con- 
dition, was in of the old ufe and eflate, and 
could not be feifed to any other ufe ; alfo 
the fine was levied tp B. ; by which A., who 
was the conufor and alfp bargainor, and who 
came in according to the limitation of the ufe 
of the fine, could not ftand feifed to any other 
ufe; for if he could, then there would be a 
ufe arifmg out pf a ufe. 

With refpedt to the limitation of remainders^ 
in ufe fmce the ftatute (diftinguifhing between 
remainders and future or Ihifting ufes) they 
now follow the rujes and reafons of eftates, 
executed in poffeOion by the common law ^ ; ^'^^ '3T.t»* 
for though before the ftatute, if a feoffment < Co.^4. «. 
had been made to the ufe of A. for years ^ 
remainder to the right heirs of B. this limita- 
tion had been gopd^ becaufe the freehold 
ivas in the fcofFees ^. Biit fmce the ftatute^ ^ • Co. 13$. |, 

as 
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as the pojfejfwn is transferred to the ufe^ no 
fuch limitation can be valid ; and the re- 
mainder to the right heirs would be titterly 

^ I Co. 130.3. void ^. This is owing to theTieceffity, which 

■ ^^' * there is at the common law, for a freehold to 

fupport a contingent remainder. 

I truft, I have now explained how, and 
in what cafes, the >.reation and limitation of 
eflates by way of ufe fince the ftatute agree 
with, and differ from the antient common 
law mode of limiting and creating eftates. 
I fliall now proceed to fhew what alterations 
the learning of ufes has made in the antient 
laws relative to remitter. 

It is not my intention here to enter into a 
difcuflion of the laws of remitter^ as they 
flood at the common law. I fhall only pre^ 
mife, that by the common law, if tenant in 
tail had enfeoffed his fon in fee, which fon 
at the time of the feofBnent was within age, 
and the tenant in tail died ; and the fon, to 
whom the feoffment was made, had entered 
as heir in tail, he would have been remitted 

flAti,t.66o. to his former eflate '^. But fmce the ftatute, 
if tenant in tail makes a feoffment in fee to 
the u/e of his ifTue being within age, and to 
his heirs, and then dies ; arid the right of the 
eftate tail defcends to the ifltie, being within 
age ; ftill the' iflue fhall not be remited ; for 
the iffue has the ufe \nfee by the feoffment, 
and then the ftatute executes it in fuch man - 
ner, and plight, as it was firft limited. But 
in this cafe, if the iflue waves the poflelfion, 
and brings a formedon in the defcender, and 
recovers agairift the feoffees, he (hall be 

f Co. Litt. 348. remitted y. 
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In the example juft put, the eniry of the 
ifliie was not lawful, for the eftate tail was 
difcontiriued by the fcoflSnent ; th('refore it 
is a kind of general rule, that if an /»- 
fanfy or a womaft, having right of lands * 
difeontinued^ wherein entry is not lawful, if 
the fame infant or feme covert comes to 
that land by way of ufe raifed out of the 
eftate, the firft taker ftiall not be remit- 
ted*; the cafe of the iflue in tail is an in- 'Hob. 155* 
ftance to this rule. So in Amy Townfend's 
cafe% where tenant in tail, in right of his •Dyer, 5 4. t.b, 
wife, made ^ feoffment in fee to\ the ufe fl^'^'^-'^- 
ofhiswife; remainder to his fon and heir 
apparent in fee. The feoffor and his wife 
died; and it was held, that neither the wife 
nor the heir in tail was remitted, However, 
though \ht firft taker is not remitted, as in the 
cafe of the iffue put by Lord Coke, yet it 
feems the iffue of that iffue, or the one in 

remainder after the firft taker, ihall be re- 
mitted b. ^co.utt.348. 

Amy Townfend's cafe was not helped by Dyer, 54. b. 
the 32 Hen. 8. the feoffment being made 
ifefore that ftatute^. The 32 Hen. 8. c. 28. p''*^''^- ^^*- 
gives the wife an entry againft the hufl)and's ^^'* ^*' ** 
fine, or feoffhient. The cafe, therefore, of 
Buncombe v. Wingfield^ has very much ''*^°^'*54* 
cleared the law, relative to remitters; So far Dyer, 191"! b, ' 
fts is neceffary to our prefent confideration, it 
was thus : A. and B. his wife, being feifed in 
fee in right of B. levied a fine with procla- 
mations to the ufe of them two, and the heirs 
of their two bodies begotten, remainder to J. 
S. for life, remainder to W. in tail, remain-^ 
(Jcr to B, (the wife) in fee j afterwards A, 

alone 
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alone levied another fine with proclaniations 
to the ufe of himfelf and wife in fpecial tail 
as before, remainder to himfelf in tail, re- 
mainder to himfelf, and E. M. in fee, B. 
♦ died without iffue, and then A. died. Upon 
this flate of the cafe, three material points 
\^ere fettled. The firft point was, that where 
hufband and wife are tenants in fpecial tail, 
and the hulband difcontinues by fine or feoffs 
ment, and takes back an eftate in fpecial 
t^il to himfelf and wife, the wife is ipjo faeia 
remitted, and of courfe the hufband ; though 
It is true the hufband is fo far bound by his 
pwn adt, that he cannot claim it in his own 
perfon. That in Amy Townfend's cafe the 
right of the wife was not within the faving of 
the flatuteof ufes, and of courfe /fhe .was no^ 
remitted againfl the exprefs words of that 
ftatute : but that the 3 2 Hen. 8 . had changed 
the reafon of that cafe, fo that now, the ufe 
being raifed to the wife out of the eflate 
created by the fine, fhe is not in of an eftate 
difcontinued^ but of an eftate whereupon fhe 
might enter after her hufband's death j and 
that a right of entry was fufEcient to fuppoit 
siifb!^^'^' her remitter, without an adual entry. That 
Jco.:4o. t« it was true th^ fine of the hufband alpne 
finally and totally barred the iffues in tail, 
and therefore differed from a feoffment at the 
common law, yet the entail, \yhich is barred . 
to the ifTues, remained notwithftanding the 
fine to the wife in rights and as to all ejlates 
^nd remainders depending upon //, and to all 
/ the confequences of benefit to herfelf, and to 
jpthers by her, as long as fhe live^ asf amply 

* ^ and 
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and beneficially as if the fine had not been 

levied. 2d point. As the hufband and 

wife were both remitled to the firft eftate.tail, 
of confequence J. S. and thofe in remainder 
expeftant on that tail, were alfo remitted. 
But that upon the death of the wife^ the re- 
mainders were diflodged, and turned into 
rights^ as they were by the fine j and would 
have been if the wife had not been remitted. 
As to the 3d point, it was held, that after 
the death of the wife, the remitter ceafed, and 
the land returned again into the cftate paflcd 
by the fecond fine ; which eftate continued 
during the life of the hufband, and would 
continue as long as there was iffue, if there 
had been any ; for till then, thofe in remain- 
der had no title to demand the land : but after 
the death of the hufband and wife without 
iffue^ the entry of J. S. was lawful. In this 
cafe Lord Hobart held, that if after the death 
of the wife the hufband had properly fufFered 
a recovery, he would have barred all the 
remainders depending upon any of the eftates. 
He alfp held in another place, in the fame 
argument, that if the wife had furvived the 
hufband, and had fufFered a recovery, it 
would have barred the remainder depending 
upon the firfl eflate tail 5 but fo long as there 
was iffue living between them, the premifes 
would go according tp the eflate paffed by 
the fecond fine^ 

It is agreed by the determinations in the 
books, that if in tlie above cafe, the hufband 
had made a feoffment^ inflead of levying a 
J?»^, that it would not have barred^ but only 

liav9 dj/contiftiffd the right pf tlje iffue ?. • i l*^, ^^ 

^ There- ' Sid. 63, 
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Therefore, ^s the wife by her entry would 

have been remitted, fo (he would have purged 

the difcontinuance, and reftored the right of 

the iffue, by reftoring the difcontinued eftate 

tail. If too a tenant in tail makes a feoff- 

f I Ko!i, Rep. ^^^^ to the u/e of himfelf in fee <", or if te- 

atfo. nant in tail makes a feofKiient to the ufe of 

Moor, 846. p), himfelf/^r life, remainder to B, for years, and 

9 N.c.aij. does not d.ifpojfe of the reverfipn $ ; in either 

n L»a/,*^3*t?> ^^^^^ the ifliie it feems is remitted, though the 

^^* tenant in tail himfelf is not. In the fecond 

pafp, indeed, the iffues may avoid the leafe 

for years. 

After what has been already remarked 
concerning the doftrine of ufes, it is cafy to 
perceive, that it has made fome alterations 
in the law of foint tenancy. In cafes of eftates 
at common law a unity of time was abfolutely 
ncceffary to create a joint tenancy ; for joint 
tenants could not take at different periods. 
Thus, if a man made a feoffment to B. and 
his diildren, and their heirs (B. having no 
^^^^^^"•H« children) the children could not take**: or 
if lands had been demifed for life, remainder 
to the right heirs of B. and C. B. Imd iffue 
and died, and thenC. died leaving iffue ; yet 
the heirs of B. and C. fhould not be joint 
tenants, bccQufe one moiety veiled at one 
i«iW.i$«.«* jj^g^ ^^d tj^g ^^Y\er at another'. Yet, it 

feems, if a feoffment had been made in fee, 

and the u/es of it limited according to th^ 

limitation of the eftates, in either of thefe 

cafes there wmjld have been a good joint 

tenancy created upon the falling in of either 

pf the contingencies, according to the corti- 

ipoa c^fe, ih^t if ^ man enfeoffs another to 

the 
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the ufe of B. and fuch a wife as he (hall after- 
wards marry, though B. takes the whole at 
firft, yet upon his marriage he becomes joint 
tenant with his wife *^. So a diffeifin to the ^ « 3^0.484^, 
ufe of two, and one agrees to it at one time, Dyer, 274. b. 
and the other at another : this is a good j[oin^ 340^ ^ 
tenancy ^ • icoLiu.'ibS. 

Thefe are the principal obfervations, ^- ^ ^ 
which occur to me with refpect to uies 
executed in poffeffion. — I proceed now to 
explain, 

Thirdly y Pf^hat that conftru^ion has been^ 
ivhen a uf^ has been exectUed in remainder or re- 
lerter. 

I have made this divifion, not becaufe 
there is any thing that can be mentioned 
here, which could not have properly been 
included in the preceding remarks ; but ra- 
ther from a vvifli to follow the order of the 
ftatute. The particularity which the ftatute 
has fhewn in firft mentioning the execution 
of ufes in fee fimple^fee tail^ for life ^ and for 
yearSy and then in remainder and reverfion : 
its flopping at the v/otdsremainder and rever- 
Jton^ and not adding even the words or other- 
wife, are circumftances which, as Lord Bacon 
dbferves "^, clearly indicate that the ftatute m Ba.ufee, 41. 
did npt mean to execute inferior ufes, or in 
other words, it only intended to execute fuch 
ufes as the feoffees mlo;ht have executed by a 
conveyance. Therefore, it is now fet- 
tled, that where any perfon isfeifed to a 
ufe in pojfibility or contingency^ that ufe is 
not executed by the ftatute, as will be 
ftiewn, when we come to fpe^ik of ufes ir^ 
contingency. ' ^ 

With 


♦» 
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With rcfpeftto*the limitation o( remain- 
ders out of the eftate of the feoffees, we have 
feen that they follow the rules of the com- 
mon law; and indeed fufficient has been 
faid on that fubjeft. I fhall add a few rules 
lefpedting ufes in reverjion ; for as remain- 
<fers depend upon particular efiateSy and as 
Tcverfions do not^ they greatly differ. There 
is, however, a general rule, by which we may 
l^ guided in diftinguifhing the one from the 
other, viz. v/heve a particular ufe, and the ufe 
limited upon that particular ,ufe, are both 
new ufes ; in this cafe the fubfequent ufe is a 
remainder. But where the particular ufe is a 
new ufe, and the remnant of the ufe the old 
#Ba.tt(c>^4«^ ufe, in this cafe theo/i ufe is the re-verfion^. 
Thus, by the common law, if a man had 
made a gift in tail, or leafe for life, remainder 
to his own right heirs : now this remainder 
had been void ;. for it was a remnant of the 
DjcMs^^'b! ^^^ eftate, and not a remainder °, So if a 
I Roi,ab.8i7. man makes a feoffment in fee to the ufe of 
one for life, or in tail, remainder to the uje of 
his own right heirs ; in thi^ cafe, though the 
' whole fee is firft limited, yet as only a par^ 
ticular eftate in the ufe is limited away^ an<J 
the remnant is limited to his own right heirs, 
this remnant is the old ufe, and therefore a re^ 
f co.vut i%\ i;erJton^ and not a remainder p, The confe- 
p*r4j7* ^ quence is, that the anceftor, though he has 
po particular eftate Jimited to him, may 
encumber it as a reverfion, though he could 
not do fo, if his right heirs took by pur - 
chafe. So if a feoflSnent is made by A. to 
the ufe of himfelf for years, remainder to B. 
in tail, remainder to the right heirs of A. 
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this IS void as a remainder to the right .helrt, 
but it is good as a reverfion in A. which 
he may devife ; for the ufe returned to the 
feoffor for want of a confideration to re- 
tain it in the feoffee, till the death of the 

feoffor ^. . cfLiTlIt^i. 

In thefe cafes we fee the eftate moved from M<ior, 371 . * 
the perfon, to whofe right heirs the ufe was*^*^*''^*' 
limited : but if it does not move from fuch 
perfon, then the limitation to the right heir 
is not a reverfion, but a contingent remain- 
der; provided fuch perfon takes only an 
cflate for years, whilft the freehold to fup- 
port the contingent remainder remains in 
another. Thus «•, if a fettlement is made by ' 1 P. w. 3$f. 
a third perfon to the ufe of A. the hufband 
for ninety-nine years, remainder to truftees 
during the life of A. to fupport contingent 
remainders, remainder to the wife for life, 
remainder to the firft and other fons of the 
marriage, remainder to the heirs of the body 
of the hufband, remainder to the right heirs <rf 
the hufband ; this remainder to the right heirs 
of the hufband is a contingent remainder, and 
not a" reverfion. 

Fourthly, tVtth refpe6l to declaring ufes^ 
we mufl firfl confider who may declare 
ufes; and then the manner of declaring 
them. 

The king may declare ufes upon his let- 
ters patent, though indeed the patent of itf<^lf .Buyf^^ ^^ 
implies a ufe ^ But if the king gives lands 
to J. S. and his heirs by letters patent, to the 
ufe of J. S. for life ; here J. S. has only an 
eflate for life^ and the king has the inherit- 
ance without any office found : for implica- 
tion 
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fion out of matter of record ever amoiihta 
to matter of record. The queen may alfo 
declare ufes ^ An infant, or perfon of non-» 
fane memory, may declare ufes ; which de- 
claration of ufes will continue valid as long 
as the conveyance, by which the. ufes are 
raifed, remains of force "". Therefore, if an 
infant makes a feoffment, levies a fine, or 
fuffers a recovery, and makes a declaration 
of the ufes, the ufes will continue till the con- 
veyance by feoffment, &c. is avoided^. But 
a covenant by an infant, in confideration of 
marriage or blood, to ftand feifed to an ufe, 
is utterly void *. A bargain and fale for a 
good confideration, previous to a fine being 
levied to the bargainee, is a good declaration 
of the ufes of the fine y. If baron and feme ' 
levy a fine of lands, of which they are feifed 
in right of the feme, they may declare the 
ufjbs.of thefine jointly, or the baron alofte may 
declare the ufes, which declaration will bind 
the feme (although an infant *) if her difaffent 
does not appear. It muft be noticed, how-r 
ever, that this declaration, which binds the 
wife, muft relate to ufes raifed by convey*- 
ances of record, as fines and recoveries, and 
not by thofe mpais, as feoffments, &c. ^ If 
hufband and wife bargain and fell lands for 
money, and afterwards levy a fine to the bar^- 
gainee and his heirs, the bargain and fale is 
a fulficient declaration of the ufe, and it will 
bind the wife for ever^. And if a man, feif- 
ed in right of his wife, covenants that he and 
his wife will fuffer a recovery of the lands to 
certain ufes, and the recovery is fuffered ac - 
tordingly ; this covenant is a good declara • 

tton 
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tionbf tlie ufes to bind the wife, though fhe 
is no party to the covenant, but only to the 
recovery «*. If in declaring the ufes of a fine '*^^*'' *'***' 
or recovery, levied or fufFered of lands, held 
in right of the wife, the hulband and wife 
make feparate declarations of the ufes, nei- 
ther of them can ftand, and then it will be 
the fame as if no declaration of the ufes was 
made ; in which cafe the ufe will refult, and 
return to its former courfe, viz. to the feme, ^ 
and her heirs «. But with refpeft to baron pi. ,^/ ' 
and feme, we tnuft here make a diftindion 
between a limitation of the ufe of part of the 
eftate of the land^ and the limitation of the 
ufe of part of the land itjelf. This diftinftion 
was made in Beckwith's cafe^. Thus, if ^J^^t' **' ^ 
hufband and wife differ in the limitatiori of the 
f articular ufe^ and the limitation of the ufe3 
in remainder are according to both of theif 
confents ; yet the whole of the ufes are void. 
But if the hulband and wife a2:ree In the li- 
mitation of the ufe of part of the land it/elf^ 
and vary in the limitation of the ufe of the 
refidue of the land, yet the declaration is good 
for the part they agreed in, and void for the 
refidue. 

So if tenant for life, and remainder-man, 
levy a fine, or fuffer a recovery, and the 
tenant for life oiily declares the ufes, this de- 
claration (hall not afFeft the rettiainder-man 5. t ^.p. w.za^. 
And if the remainder-man feals, and is party 
to a deed, wherein the tenant for life alone 
covenants to fuffer a recovery, &c. to certain 
ufes, this does not bind the remainder man, 
though he in remainder after join in fuffering 

the 
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ToteB. tfe^^ovcry, &c. ^;, f^t^temn^ts may dicfi 
•^' *^' d^fai* different ufeswitV^^^ to. tbar re- 

I- a Co, s8. a. fjpeatl^^ fllsW^S "i : ' ■ . .: 'f- t^ 

, )i^itB refpeft to the manner of descto^r^ 
.ufe$f from what has been faid concerning ^r^ . - 
' Acting ufes, the neccflity to make fome do-^i 
claration to (hew the intention of the parties, . 
\^^ in the diredlion of the ufe feems veryevi— 
dent. As to the conveyances by feofOTent, 
-and lea(e and releafe, the ufes are generally • 
''' " ' de^ki^ij in tlie (itit inftaiicc upon the farne 
' . *• ' ;d9e(Jj-by whiclvthey,arpvto but. as to 

^Jine*and recoveries, the- lifes x>f thefti a|^ ' 

declared cither by deed J)r^r^i^«/ or /a^y««^^ 
■' to, the levying of the former, or fuffering the/ 
latter.^ After the paflingof the ftatute ij, 
H. 8. c. lo. it became to be aqueftionable- ,v 
■ point, whether /if a /recovery w^sfufFered, oy - 
, /i Hy iine^Jeyied, without any preitms. dttd to de- , 
* ^ = ^,- olai^ 4ie \ifes, myfub/equent deed was fuffici* 
-' '\ e^t*;|9 'diF^th^m ?;, J^^ it .was thought, that 

* iipon TufferingHfi^: re^^^ or leifpng the 
fine (no ufes being ptevioufl^^-d^late^^ ^ 

. ufe refulted back to the recoveree or^cohufoir^ * 
which refulting ufe the ftatute immediatel^6 

. executed, as it certainly did : fo that the ufe 

being once vefted and* executed by the fta- 

. - . . iute, it coujd not be divefted By > any fubfe* 

' . cjuent declaration. However, in Down- 

* 9C0.7;. >.^ tng:n>cafe ^ it w:as held, that though the ufe - 

refuked to the recoveree or conufor, until the t*'5 
iubffqi^t ,;d€icli^ratl6n, yet when tkat wras . - vr ^ ij 
liiadetKer"Ujfow$^tiAi exec^ according 
to the direifSDn of the declaration, and a d( 

. .todeclar^:theiJtf$*5 ijiade four years after 

^i^^overy waC\fi:^red, has been |jeltll| 
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gDQd;^ In the cafe of NigHtingalc and ' i>t«'« ^a^. •* 

Ferxers% it is^fai'd, and indeed confirmed by l]f,w:lli: 

the matter of the rollS, "'tiph a very flight vidczkoU.ab.* 

expreflion or words, though very improper, Hob' 175. 

will fcrve to declare the ufe$ of a fine and ^****^' 7«^» 

recovery, which require no fet^form ofivords^*' ^^^* 

for that purpofe, but only fomething to (hew 

the intent of the parties : therefore, whenever ' 

the jntent of the patties can be coiledted in 

the linilt;ation of the ufes of a fine or recovery, 

upon any precedent or fubfequent convey- 

ance, or upon ^any covenant or cxprcflion 

in fuch conveyance, it is fufficient to declare 

the ufes of the fine or recovery, it follows 

fifom -the natyre of a bargain and fale, and 

covenant to i^nd feifed, that when; the uife is 

properly raifed in the bargainee pr cove- 

nant&j there can be no further^ declaration of • 

the ufe. Th,erefore, when we fpeak of the 

, decjaratipn of ufes, it rauft be underftood aa 
relating to tuch convey ance§ as operate by 
tranfmutation of pofleffion. / 

If there had been a deed preced&nt Jbefore * 
the ftatute. of frauds ta. decide the ufe? of a . 
recovery fuff^red, or fine levied, there could 
have been no averment by parol of any other 
ufes^ d^n what appeared on fuch precedent 
deed **. But a fnbfequent de^d or writing de- • $ Co. »ff. «« 
tlaring; different ufes froni thofe limited in * ^^ ****'^* 
the pr^cedmt deed, was he|d to be a fufficient 9^ 

y alteration of the firft ufci But this fecond 
deed rpuft have been before the recovery was . 
fuffered, ficc. for aftextht recovery was fuf- > 
fered, &c. th^ reco^^^ree^ &c. could by iio^ ^ , . ^ 
means avoid tji^'^u&s* de^clared /'^/orc <>. • Moor, k>^ 
Though it feetna. indeed, that- a deed':^^^-^^*^^* 
1 : • M .cedent 


1 • 


«»Dye^307.b. ^^^^«/ may bc explained by dctdfubfequentv^ 
^' ''' But herein they made a diftinftion, viz. if a 

recovery was fufFered, or fine levied without 
any^r^(jiir5'dedarationof the ufes, and then 
the ufes were declared by a fubfequent deed, 
the parties by pard might aver ufes different 
from thofe m the original fubfequent declara* 

' Co''' */ b * ^^^^ ^- ^"^ ^^^^ ^^^ ftatute of frauds, which 
^ '^ * ' requires all declarations of trulls to be irl 
writing, there can be no /»^ro/ averment of a 
life. Stibjedt to this ffetute, the rule^ rfelkting 
to declaration of ufes are pretty much the 
feme as they formerly Were. Therefore, if a 
declaration of ufeis be made beftire a recovery- 
is fuffered, or fine levied, and atiother de<:ia- 
ration of ufes is alfo made before xht recovery, 
.&c. by deed est writing, this laft declaration 
*comb.4i^ win hold againft the firfl: % becaufe, till the 
» &iik. 6^^. recovery is fufFered, or fitie levied, the eftate 
s Co. i6. a. IS but dire£l(fry^ and the lait agreement of tlte 
parties will avail againft the firft. Eiit when 
the eftate is executed^ then tio averment of othe^ 
uffes by deed or writitig can be admitted, don- 
traty tt> the laff deed precedent, provided ther 
recovery is fuffared or fmt levied purfuam tb 
the deed to lead the ufes. iJut if the reco^ 
very or fine vaty in circumftance from the 
precedent declaration of the ufes, then other 
ufes may be averred by "Writing without feai, 
•tSaik. ^77. ^xA without a formal deed*. But though 
the fine does not agree with the precedent 
deed in circumftartce, y et if there be no o/Ai?r 
deed or writing, the fine will remain to the 
*i Atk. 7. ufes in the firil deed 6x writing *». If there 
^***^***^y^^- be a recovery fuffered, or fine levied, withoiit 
z priscedent deed to lead the ufes, and after 

fuch 
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Aieh {affefing of the recovery, w leTying Ae 

fine, a deed is made t6 deckre the ufes of 

them, it feems, that a ftibfequent deed or 

writing whhout feal will (txvt to aher the 

ufeb declared by the firft deed, whether the 

firft deed varifes from the circumftancie^ of 

foch recerv^y or iine, or no <^. In thefe ^ % saik. 571. 

cafes, where the two deeds to declare the uJbs 

differ only in particular circumilancefe, as the 

ufes cannot be diredted by both deeds, Ac 

fii'ft muft be wholly avcnded, tad the fbcofid 

jftand akme ^. •* * co. %6. a. 

What has been faid of one declai^tion of 
ufes taAiulHhg another, muft be i^derftood, 
where bo A o( thein are by the confine of «// 
parties. This wai parttctiliarly fettled m the 
cafe of Sfeipilton v. Staf)tlton *, whdPe all the • 1 Ait »• 
foregoing rules are dearly acquitfeed in. 
A. was tenatif for ninety-mne y^ears, if he fo 
long lived, remainder to truflees to fti^pbrt 
cofititigent remamders, rcniamde^ to the fWl 
and o^er fonsof A. in tail, remainder to A. 
in fee. A. having two fons^ B. and C. they 
-all .joined in a lea^fe and reld^e of 6ie pre- 
mifes to certain ufes, and Acre was a cove- 
iKint to fufFer a recovery within twelve 
months to thoTe ufes -.afterwards they, with 
the heir of the furviving trufiee, joined in a 
leafe and releafe to make a t^iant to the 
frdcipi^ in order to fuffer a recovery to the 
Tirfes of the iirft indenture; but before any re- 
covery was fuffered, B. the eldeft fon died, 
and after ihe death of B. and before the re- 
covery was fuffered purfuant to tht above 
deeds, A. ahdC by another deed covenantee! 
to fuf&r arecbveiy to cei^^n odier afes^ and 

M a before^ 
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before the expiration of the twelve months 
fpecified in the firji deed, a recovery was 
fufFered. The queftion was^ whether the 
firft deed, declaring the ufes of the recovery, 
and made by A. B. and C. ihould Hand, in 
preference to that made by A. and C. alone ? 
And Lord Hardwicke clearly held, that the 
firft deed by A. B. and C. was a good deed 
to lead the ufes of the recovery. That when 
A. B. and C. and the heir of the furvivine 
truftee, made a tenant to the pracipe^ they 
paffed a defeafible eftate to ferve the ufes ©f 
the firft deed ; and that the recovery fufFered 
within the twelve months rendered that de-- 
feafibk eftate indefeafible^ though, one of the 
parties was dead before the recovery fufFered. 
That the laft deed by A. and C. was not 
fufficient to alter the ufes declared by the firft 
deed, becaufe not made by the agreement of 
all the parties. 

By the foregoing obfervations on declara- 
tions of ufes, thefe precautions naturally oc-- 
cur, viz. that in deeds or writings, either 
to lead or declare the ufes of a fine or reco- 
very, all parties interefted Ihould join. That 
a deed precedent fecms the moft eligible, 
and certain ; which, for the fake of fafety, 
fliould be by indenture ; and that the decla- 
ration of the ufes fhould be certain in de- 
fcribing the perfons to whom, the lands of 
which, and the eftates by which, the ufes arc 

' Vide shep.T. declared^. 

^^ But here we are to obferve, that when sl 

conveyance is made to the ufe o(^ laft will 
or teflament^ the ufe in fuch cafe is always re- 
vocabky like a will, during the life of the ap- 
pointor. 
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pointer. TJius^ wliere A . fuiFered a rcco- JJJj q^^'* ., 
yery to the ufe of his laft will ; and upon a ctfe. 
flueftion whether, after a previous appoint- 
ment of the ufes according to the power, the 
iifes limited by fuch appointment were revo- 
cable, or no, it was held, that whenever A. 
made any particular limitation, or difp^fition 
of the ufes, whether by laji v)ill^ or by deed^ 
or writings fo long as he appointed that the 
recoverors, who were cliarged with the firft 
ufes, fhould ftand feifed to other ufes, and 
builded his new limitation of ufes jupon (he 
former foundation, (being the recovery) and 
as an explanation of his intention exprefled 
other ufes, in fuch cafe the faid ufes werp 
always revocable^ becaufe they were grounded 
upon the firft affurance, which was to the 
ufe of his laft will, which was always fubjedt 
to a change. It was alfo held, that until th^ 
appointment the recoveror ftopd feifed to the 
ufe of A. the recoveree. 

When there is a proper feifm conveyed to 
the grantee to ferve ufes declared upon it, 
it feems any expreffipn indicative of the in- 
tention of the parties in diredling the ufe 
(though the word u/e is not mentioned) will 
be a fufficient declaration of the ufe, Thus ^ ^ cro. eHu. 
where a feoffment was made in confiderationclnardv'.c^. 
of marriage in thefe words, '* I do here, re- ^*'^**- 
" ferving an ejlatefor my own and my wife's lifcy 
" give thee thefe my lands, to thee and thy 
** heirs;" and according to the opinions of 
Coke, Clench, Fenner, and Popham, it was ' 
held in the King's Bench, that it was a good 
feoffment to transfer a prefent feifm to the 
feoffee, out of which a ufe Ihould arife to 

th^ 
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the feojBFor, and his wife ; apd the refcrvation, 
though It came before the feoffment, was a 
ii^y^ss!^* gooddedaration of the ufe : ButRoUei and 
>M<iorc,6«7, Moore *^ tell us, that this judgtiiept was re* 
^' ^5^' verfed in the Eischequer Chamber : for the 
judges there held, that as the refervation 
^ame firft, and confequently before the feifu\ 
could be paffed to the feoffee, there wa$ 
no poffcflion in the feoffee, out of which 
the ufe could ariCe ^ of courfe the ufe coulcj 
Viot arife for want of a feifin to ferve it. And 
as a feoffment to commence after the death 
pf the feoffor and his wife, it was alfo void ; 
for no eftate of freehold can be made to com- 
mence in futuro^ by feoffment and livery of 
feifiq immediately given thereon. So i^ ^ 
?4Tcrm.Rep. yexy late cafc *, where A. granted by leafe 
The Kinf a- ^nd teleafe a cpttage, wherein he refidedj to 
gainft tbe inhi- g infec. \vith a provifb that A. fhoulc live in 

l)iuau of Eat- j '^ ' ^v r ^ j s.^ '-uL ^i- 

JDgtoa. and eccupy the laid cottage, with the appur-» 

penances, as he theretofore had done, ^nd 

then did, for life : it was held that an eftate 

for life was well refervcd to A. The deci- 

fion of this cafe, I conceive, may be accounte^- 

for on two grounds. In the firft place, as the 

fcfervation of the life eftate came after the 

grant in fee, and of courfe after the grantee 

had a feifuji to ferve any ufes, thjs refervatioq 

Ihewed the intent of the parties to referve a 

life eftate ; x^qy^' this intent might very well 

direct the ufe, fo a3 to be e^^eciited by the 

^ Supra, 17,18, j^^t;ute *. On the other hand> as the convey- 

'^^'•^ * ance by leafe and rcle^fe docs not al way §^ 

like a feoffinent, pafs a prefent feifin, it may 

very properly be nhade ufe pf to pafs a rever^ 

V Buti. note 3. jfa» after an eftate /(?r life ^. However, with 

fo. L.tV7o.a. rcfp^^ 
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jcfpeft to this latter reafon, it is faid in Plow- 
den, that a man cannot upon his own grant 
referve to himfelf a particular eftatc, for that 
would be to make himfelf both kjfor and 

By the 29 Car. 2. c. 3. it is neceffary that '*"^' ^' '"""^ 
ail creations and declarations of trulls fhould 
be in writing, except trufts refulting by ope- 
ration of the law ; of courfe, though the ufe is 
permitted to refult, as it did before the fta- 
tute, yet fuch refulting ufe could not be altered 
without a deed, or writing. After this ftatute 
it again became a doubt (notwithftanding 
Downman's cafe) whether refulting ufes were 
not fo executed as to exclude any fubfe- 
qucnt deed : therefore, by the ftatute 4 Anne 
e. 16, f. 15. declarations of ufes, or fines, 
or recoveries, manifefted by any deed made 
by the party, who is by law enabled to declare 
fuch ufes, after the levying, or fuffering of 
fuch fines, or recoveries, (hall be as effectual 
as if the aft 29 Car. 2. cap. 3, for prevent- 
ing of frauds and perjuries, had not been 
made. 

Before the ftatute of frauds and perjuries, 
ufes might have been raifed by parol on fuch 
conveyances, as operate by tranfmutation of 
poffeffion, as feoffments, fin^s, and reco- 
veries; becaufe the poffeffion paffed by a 
folemn aft ^ : but ufes could not arife, even • z Co. 7^. 
before that aft, by parol on a covenant to 
ftand feifed to ufes, as was determined in the 
cafe of Callard v. Callard% before noticed ; •1R0i1.ab.78F. 
though ufes might always have been raifed 
on a bargain and fale, without writing p. 'Cro.Eiiz.345, 
3ut the ftatute of frauds has rendered thefe 

diftinc- 
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diftindtions ufelefs. I (hall only here obfcrve, 
that as the ftatute pf frauds, by an exprefs 
faving, does not extend to refulting ufes^ it has 
been held that parol proof may be admitted 
♦ i>o«gi %6. to rebut a refulting ufe fince that ftatute ^. 

Fifthly. fVhat ufcs are not executed by the 
ftatute. 

By virtue of the words of the ftatute, four 
neceffary points are to be obferved for the 
f I Cp. 146. §• execution of an ufe ^, ift. There ought to 
be a ^tx(or\ feifed ; for the \vQrds of the ad are, 
where any perfon ftand or be feifcd, &c. 
2d. There ought tq be a ceftuique uje in ejfe ; 
the words of the aft being, ftand feifed to 
the ufe of any perfon or perfons, &c. 3d. 
There pught to be a ufe in ejfe^ fcih in pof-. 
feflion, remainder, or reverfion. 4th. The 
eftate out of which the ufes are to arife, 
ought to be vefted in ceftuique ufe ; for the 
* words arie, that the eftate of fuch perfon, fq 

feifed to the ufe, ftiall be adjudged in cef-, 
tuique ufe^ &c. It follows from thefe max- 
ims^ that if there be npt feifin in the feoffees, 
a ceftuique ufe in effe^ an ufe in effe, and if 
the eftate of the feoffees cannqt veft in cef- 
tuique ufe^ there can be no execution of the 
ufe by this ftatute. Therefpre contingent 
f Ba. ufcs, 4$' ufes cannot be executed by the ftatute'. 
The doftrine of contingent ufes is fully ex- 
plained in the two cafes of Dillon and Frene 
. (or Chudleigh's cafe) and the cafe of Wegg 
I y. Villers : the reafons whpreof I ftiall endea- 

i vour briefly to explain. 

I ;,cc.ue.». Chudleigh's cafe' was inef!eath^s: A. 

enfeoffed B. C. and D. and their heirs, to 

the ufe of bimfejf, ape! his heiTS> on the bpdy 

of 
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of Mary (then wife of T. A.) lawfully begot- 
ten, and in default of fuch iffue, and iffue by 
another certain woman, lawfully begotten, to 
the ufe and performance of his lall will for 
ten years, and after that term ended, to the 
ufe pf J. S. his fon for life, remainder to the 
firft iffue male $f J. S. in tail, and fo on to 
the tenth iffue ; then to the ufe of W. in 
tail, and then to the ufe of M. in tail, re-r 
mainder to A. in fee. Afterwards A. died 
without iffue by either pf the women, and 
the feoffees before the birth pf the firft fon 
of J. S. enfepflfed J, 6. to the ufe of himfelf 
in fee, withmt any copjideration^ and with no- 
tice of the former ufes ; the firfl fon of J. S. 
was afterwards born, and the queftipn was» 
whether the feoffment by the feoffees to J. 
S. deflroyed this contingent ufe to the fiiil 
fon of J. 6. ; which queftion depended upon 
another, viz, whether before the contingenr 
py happened, /. e, the bjrth of the fon, the 
ufe veiled, and was executed in the fons ? 
and it was held by the majority of die judgei? 
that the ufe before the contingency was not 
executed in the fops ; ajid that the feof&nent 
entirely deftroyed, and prevented the execur 
tion of the ufes in contingency, although 
made without any cpnfideration, and with 
. notice. 

By the argument of the judges in this cafe, 
it feems to be. the better opinion, that upon 
the feoffment of A. all the ufes in ejfe were 
immediately executed, and that there was no 
prefent aftual feifm left in the feoffees, nor^ 
were the contingent ufes executed. Thaf 
{hough there was no aHual feifm left in the 
* ' ftoffces 
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feoffees $fter the firft feoffment, ytx^pjjlbi'' 
lity of fcifin remained in them to ferve the 
contingent ufes, when they ftiould arife, or 
come in effe. This poffibility of feifin, when 
the ufes came in effe^ enabled them to be ex- 
ecuted by the ftatute ; and though before the 
veiling of the contingency, all the eflates had 
been divefted, yet when the cftales had been 
reduced and revetted, this poffibility in the 
feoffees was ftill fufiiGienj to ferve the contin- 
gent ufes. Therefore, ifthere be a feoffment 
to the ufe of A. for life, remainder to his firft 
fon, &c. remainder over ; if A. before the 
birth of a fon makes a feoffment, this (hall 
diveft all the eftates, but ftill there is a right 
of entry in the feoffees to reftore the former 
eftate, and upon their entry they have a 
feifm fufficient to ferve the ufe to fuch firft 
fon. But if a fw^ment be made to the ufe 
of A. for life, remainder to B. for life^ re- 
mainder to the firft fon of B. &c. remainder 
over : here if A. jnake a feoffment before 
the birth of B/s fon, this does not deftroy 
»iRon.ab.757, the remainder to the firft fon of B. ^ ; for there 
p*- ia,»3>»4* J5 ^ j.jgj^^ of entry in B. which is fufficient to 

fupport the contingent remainder to the firft 
fon ; therefore if B. either during the life of 
A. or after his death, enters, this will reveft 
the contingent ufe ; fo that if B. has a fon 
born in his life-time, the ufe will be executed 
jIn him, without any previous entry by the 
feoffees, JBut if A. and B. had both died 
without entry made by B. and B' leaves a 
fon horn in his Hfe-time, then there is an 
aftual neceffify for an entry by the feoffees, 
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in order to reftore, and reveft the contingent 
ufe. 

In all the above cafes, it is very clear, that 
if before the arifing or happening of the con- 
tingency (fuppofing the eftate not to be di-. 
veiled) or if after the happening of the con- 
tingency (fuppofing the eftates previous there- 
to to have been divefted, as in the cafe laft 
put) the feoffees had barred their own entry, 
then the contingent ufes can never be execut- 
ed, for want of a feifin in the feoffees to 
ferve them when they come in ejffe ^. How ' * ^''^- ■'*• 
can they then b^r their right of entry ? To ^'^' ** ' '** 
this quellion it may be anfwered, that when- 
ever the eftate of the feoffees is transferred by 
them to any one, who does not come in in 
privity of eftate^ then is their entry com- 
pletely barred. It is true that if before the 
ftatute, feoffees to ufes had made a feoffment 
with notice^ the fecond feoffee would have 
flood feifed to the former ulfes, becaufe he 
came in of the fame eftate, ag the feoffees 
had ; and in that cafe there was privity of 
eftate in the fecond feoffee tp all intents and 
purppfes. But fmce tTie ftatute the feoffees 
have not an eftate in fee \ for all the ufes in 
ejje are immediately executed, and they have 
only a poffibility of feifin, to ferve thofe ufes, 
which are not in ejfe^ Therefore, when the 
feoffees, before the contingent ;afes come in 
eJTe^ convey a greater eftate than they law- 
mlly poffefs, their grantee, though he has 
notice of the former ufes, does not come in of 
the fame ejiate^ as they had ; and of courfe 
the privity is totally deftroyed. Upon thefe 
grounds it is, that the feoffment in Chud-* 
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kigh*scafe, (though with ijotiee) deftroyecf 
the contingent ufes ; for J. S. came in of an 
eftate, not in privity with that of the feoffees, 
but of a new eftate acquired by difleifm. 
"^iRoii. ab. In the cafe of Wegg and Villers'^, A, 
^^* feifed ifj fee, covenanted to ftand feifed to the 

uie of himfelf for, life, reniainder to his wife 
for life, remainder to his daughter B. for 
life, iremainder to the firft fon of the body 
of B. remainder to the other fpns, remainder 
to his right heirs, Afterwards A, granted the 
reverfion in fee to J. S. but 'without any con-r 
fideration, and reciting the former ufes. A. 
$hen made a feoffment in fee of the fame lands. 
5. marrieci, and had iiTue a fon, and A. diedj 
after whofe dejath his wife entered, B. died, 
as did the wife. The queftioi) was, whether 
tjie ufe to the firft fpn of B. unborn was de.- 
ftroyed by this grant and feoffment? And it 
was held, that it was not ; for when A. cove- 
nanted to ftand feifed to the ufes above-men > 
tioned, all tije ufes in ejfe^ viz. to his wife 
and daughter, were immediately executed by 
the flatute : that being the cafe, he aftually 
and in faft flood feifed only of the reverfion^ 
out of which feifm the contingent ufe to the 
firft fon of B. was to be fcrved. Now, 
when A. granted the reverfion, without any 
confideration, ?ind with notice of the former 
ufes, he granted no greater, or other eftate, 
than ^hat he was fejfed of; fo that the 
grantee having notice of the former ufes, 
and coming in as of the fame eftate that 
A. had, he had the proper requifite to ftand 
feifed to the former ufes, viz. notice, and 
prjvity 9f eftate. By this cpnflruftion the 

grantee 
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grant«fe was as fully fcifed to the ufes, as A. 
himfelfwas. Tht grant therefore of the r^ 
rerfion did not deftroy the contingent ufe to 
the firft fon of B. But did the fubfequent 
feoffinent deftroy thofe ufes ? No-^-for con* 
fider the ft ate of the cafe after the grant. A, 
was then tenant for life, his wife tenant for 
life, B. tenant for life, and C. (the grantee) 
ferfed of the reverfion, out of whofe felfin the 
contingent ufe to the firft fon of B. was to 
arife. A. himfelf was not poffeffed of the 
feifmto ferve the contingent ufes. There- 
fore when A. made the feoffment, though he 
divefl:ed all the eftates, and among the reft 
the eftate of thej^r^/<f^, yet he did not def- 
troy iht feijin of the grantee to ferve the con- 
tingent ufes, dx in other words he did not bar 
the antry of the grantee to reveft the feifm^ 
or ferve the ufes when they came in effe. 
Then as the wife and B. were tenants for 
life, their entry (fuppofmg they did enter) 
was fufEcient to fupport and reveft the eftate 
of the grantee ; and when the eftate of the 
grantee was revefted, the ufe to tlie firft fon 
ofB. could well be ferved, when it came 
in ejfcy without any formal entry by the 
grantee. But fuppofxng neither the wife n<5r 
B. to have entered, then there would have 
been a neceflity for the grantee to enter, in 
order to reveft the contingent ufe. It is 
fcarcely neceffary to obferve, ^fter what has 
been faid, that if A. before he made the 
grant, had made a feoffment in fee, the 
ufe to the firft fon of B. would have been 
deftroyed ; for then A. would have granted 
a tortious fee, and his feoffee would not have 

had 
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had that privity of eftate neceflarjr txj Cctve 
the contingent ufeis, when they came in 

As a contingent ufc is not executed by the 

ftatute^ fo neither is a ufe limited o( copyhold 

«cro.car.44.|^j^j3,. for if a ttfe was permitted to be 

limited on conveyances of copyhold lands, 
then there would be a tranfmutatiori of poT- 
feffion by the fofe operation of the law ; 
which woia^ld be contrary to the nature of 
copyhold tenure. For it is a principle df 
that tenure, that the lands cannot be aliendd 
with the confent of the lord. 

As th^ ftatute 27 H. 8. c. 10, was made 

previous to the ftatutes of wills, 32 and 

^^4 Hen. 8. it necefiariiy follows, that the 

forfn^ does not etRtend to dmjifes to ufes ; 

. for a ftatute cannot be confidered to icscteiri 

to an^r thing, which at the time of the mak- 

co^ullTyt-l: mg of it, did not exiftr. But as the tefta- 

wnderfoi.277. tol^'s intention is getietally the guide in cafes 

• I Veto. 79. of devifes, it has been repeatedly held % that 

4»5- if A. devife toB. and his heirs, to the ufe of, 

\ Aik. 573. ot' in truft for C. and hi^ heirs, or in tmft to 

permit C. and his htirs to take the profits, 

it (hews the tejftatcnr's intent, that C. Ihould 

hafve the kgat eftr: te in fee, and the law upon 

fiich an interpretation of the teftator's intent, 

will give it fuch an operation. But if there 

be a devife to the ufe of A. for life^ remainder 

over, this cannot take efFeft by way of uji^ 

c^^u^%\\ ^<^caufe ^ there was no/ei/in to ferve the ufe, 

b. in that cafe there can be no ufe ». 

^ndcrfoi. 277. ^^ j^^^g fgg^^ ^1^^^ ^ conveyance^ or' devife 

to truftees, in trufl to permit A. to receive 
thop*6fitft, this t«ft is a ufe -executed by 

the 
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the ftatute^. But Here the courts have taken ^ S"p«» «$♦• 

a diftinftion -, for they hold, that iF lands are 

limited, or devifed to traftees, in 4ruft to pay 

over the profits, in this cafe there is no fuch 

life, as can be executed by the ftatute ; for the 

lands muil remain in the hatids of the trap- 

tees in order to perform the truft . • , e^ tb.a^j. 

As the ftatute fays^ that when any perfon ^'^^ *^**"- 
or perfons ftand fetjed to the ufeof another, ]^^, ' '*^' 
&c. it has been refclved, that a term of years ^i*'^?" ^«^'^^ 
cannot be limited to a ufe ; but we have al- ] Brow.chL 
'teady hada full difcuffion of the doiftrinc re- ^*=p- 75- 
latmg to terms ^. 444. '^ 

Finally, when the courts of law, after the * s»p»»» hs« 
pa'ffing of the ftatute of ufes, took the cog-aU'014^.* 
nizance of ufes, they held that no ufe limit- 
ed On a ufe could be executed by the ftamte ; 
therefore they held, that if nhere had been a 
conveyance to the ufe of A. and his heirs, to 
the ufe of B. and his heirs, this ufe could not 
be executed in B. by the ftatute «. . ^ ^^y 

When, therefore, a man limited a ufe upon t p. w*. 14*! 
a term o^ years^ when he limited an eftate to j^y]^;^ ^^ ^ 
truflees in truft to pay over the rents and pro- b. n. c. 184. 
fits, or when he limited a ufe upon a ufe, all \^\^^^' ^' 
thefe were fuch ufes or ttufts, for which he 
had no remedy in the courts of common law. 
Denied relief, then, by the ftridlnefs and tech- 
nical fcruples of the common low, cejiuique 
truft was obliged to fefek redrefs in the co,urfs 
of equity, which redrefs indeed was readily 
granted him ; for furely the truft, in either 
of thofe cafes juft mentioned, ought as ftrift- 
ly to be performed in confcience, as any 
other ufe. The legal nicety of the common 
law introduced the notion of trufts; for 

though 
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though they agreed, that they were not fiich 
u/eSy as could be executed by the ilatute, yet 
they were tru/is^ to the performance of which 
equity ought to lend its affiftance. The 
Ilatute then, 27 Hen. 8,. has had no other 
efFed than to abolifh all the inconveniences 
attendant upon ufes at the common law ; 
and to introduce a new kind of u/e^ by the 
name of /rw;?, modelled and fhaped after its 
own fafhion : being, as it Is properly called, 
a creature of equity. The chancery was 
well aware of the niany inconveniences which 
attended ufes, as they Hood tfefore the Ila- 
tute ; and therefore in exercifing an exclu- 
live power over thefe trufts, it has formed 
them, fo as not to be fubjed to any of the 
mifchiefs, which followed u/es. At the fame 
time they have rendered them fo as to anfwer 
all the neccffities, and contingencies of family 
fettlerrtents^ and domeftic provifions. The 
general voice and reafon of mankind hafe 
aflented to this new fpecies of ufes : and in- 
deed, as moll of the property in the kingdoni 
IS now conveyed in trufl, and as the laws and 
decifions relating to trulls are fo well Under - 
lloodj and the convenience of them fo univer- 
fally experienced, any alteration or abolition 
of then! by the legillature is a thing not to be 
expeSledy and far lefs to be wijhed for. We 
frequently lind it faid in the books, that trufts 
are the fame as ufes formerly Were. But 
however true it is, that we have borrowed the 
notion of trnfts from the do£b:ine ot ufes^ yet 
certainly, in their conftmftion, trujls differ 
very widely indeed from ufes ; and unlefs 
this total difference of conllrudion had taken 

place. 
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place, (to ufe the ekpreffibn of Lbijd Hardr 

wick " Trulls wbuld not have been ior > ^tk. i$h 

^' dured." 

The trulls created by the ftatute of ufes 
iare oF a permanent and .general nature ; aqd 
indeed are nothing more than zfpecies of fe^ 
tondafy ufes. They therefore dijBfer from 
thofe fpecial trulls, which we have had occa- . 
fion to notice in a forrider part of this 

We wijl brieHy confider v ' ' ■■ 
Firft. fhe nature of trujis in genjergl. 
iSecondly, The nature of the ejiate of tht 
fruflee. 

Thirdly, the nature ofiheffiaU tfcefiuique 

A trull is faid tb be a right to recieive the 
profits^ and to difppfe of the lan4 /« equity f . * » ^pd, %ii 
By this definition then, a trull is, properljr 
fpeaking, ah equitable title tb landis * and of 
tourfe all fuch legal titles, as are recbgnifed 
as fuch by the cbilrts of law^ (however frnii- 
lar they may be in their nature) cannot, prin^ 
faciey in their ftrldl fenfe be tru/k ■: but this 
bbferVation mull not lead us to imagine, that 
all equitable titles are truJ^s ; and e converjbf 
that all equitable titles, which 9XtHot trufts^ 
are legal titlesi This is exempliiSied in the 
cafe of a mortgage. Thus before the expi-^ 
ration of the time for payrtaent of |^e mort- 
gage mon6y, the rtibrtgagor has a right at la%tf 
to perform his condition; but after that 
time, and upon non-^performance of the 
condition, the ellate becomes abfolute at law$ 
and there is only left Jo the mortgagor tlje 
equity of redemption, which equity of redemp- 

N tion 
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tion is not merely a truft, but a title in equi-* 

♦ Hard. a6i- (y b However, in the cafe of an ad\?owfon[, 
the mortgagee until foreclofure has been faid 
to be in the nature of a trujiee for the mort- 

«i Vera. 401. gagor^. 

Tp* °w^ til* ^^ prevent the fame inconveniences which 
' arofe from fecret and parol transfers, and de- 
clarations of ufes at the common law, the 
ftatute 29 Car. 2. c, 3. f. 7. requires all de- 
clarations or creations of trufts to be mani- 
feftedby fome writing,- figned by the party, 
or by laft will in v/nting ; and alfo that of- 
Jignments o( trujis (hov\d be in writing, fign- 
ed by the party affigning the fame, or by laft 
will. As the difpofition of trufts is guided 
by the courts of equity, and as they alwayfe 
difpofc of them, according to the prefump- 
tive intention of the parties, there is no fet 
form of words adapted |to declare thefe trufts, 

4 rincti, Rep. ^ there is tn limiting eftates^ r nor is there 
15^* any regular mode or form particularly fettled 

with refpedl to the declaration of trufts, pro- 
vided it be in writing, according to the above 

* 1 Vtw. \tf6, ftatute. Theref(5re a letter *,,or a bond, ta 
a Bro. p. c. pgj.fQjrn the particular trufts of a certain con- 

* Finch, Rep, vcyancc, in which no trufts are mentioned % 
35«* 3$ 7- ^y ^ \y(^^^ ^^ affign to ceftuique truft, as he 
»»i».w. 314- fhall direft^, or a note^ or an anfwer in 
Tatb **T chancery *, or a covenant to make conveyan- 
»»vern.\88. ces, or to purchafe lands to certain nfes^^ 

^^if Bro. p. c. t^^^^ ^^^ ^'^ S^^^ declaration of trufts, if they 
350. fufficiently notify, or difcover. the intention 

»p.^w!ifs- ^f the parties, tnat there ftiould be trufts. 
But the declaration muft prove an ahfolute in- 
tention, that there fhould be a truft, and not 
fuch an intention, as leaves it optional in the 

grantee 
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prdntee or devifee t'^ e::ecute it, or not. Thu4 

if there is an abfolute devife^ and then the teffa- 

lor recommends the devifee to g^ve, or to do 

fuch a thing to or for (uch a peifon, this is tlo 

iruft^ which the devifee Is bound td perform, 

but only a recommendation ^ But 4n this • ^^^^ ^^- 

cafe If the teftator had direSled him, inftead of vide i cii».ci; 

recommending him, it certainly would haveJ»<>' 

created a truft "^. * 3- cht. R«p. 

The ftatute 29 Car. 2. has at the flrft view *•' 
annulled all parol declafiition of trufts, and 
excluded all parol evidence to prove the in- 
tention of the parties to create a truft i There^ 
fore the courts in numbertefs inftances hsive 

• 

refufed.to llften to any kind of p^rdl prdof 
to eftablifh a truft. In fome inftances, how- 
ever (efpccially between grantor and grantee^ 
or devifor and devifee) they fecm to have 
admitted exceptions to this general rule; 
Thus parol proof has been admitted to fli^W 
a truft, when from the mean clrcumftance^ 
of the pretended owner of the eftate it niaktei 
it impoflible for him to be the real purchk- 
fer ". So the courts have idniltted this kihd ^ * Atk, iixn 
of evidence in cafe of manifeft fraud: as'^* 
* where a man made his wife executriky and the 
fon afterwards prevailed upon his mother to 
procure his father to make a iiew will, and 
appoint him executor : ht at the fame time 
verbally promifed to be a trufl;^ for her. 
The father did alter his will accordingly ; 
and though there appeared no declaration of 
tfufts in writing, yet it was held to be a good 
truft, ndtwithftanding the ftatute of frauds 
and perjuries °. • i Vew. %$6, 

Hz So 
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^ lipori-an aflignmcHt, thou^ there AVrfrd 

no exprefs trufts d^lared, yet as it migkf 

be colledted from circarrtftances^ arifing out 

bf* the affignment itfelf, that it was incon- 

fiflerit with an ahjolute alfignnicm, parol 

^ pro(jf wasadntitted to prove 3je intention of 

< I Aik.44:^, a truft*'. 'f he ftatute df frauds relates only 

*'*'' to declarations of trufts of red eliates ^ for a 

declaration of trufts in the perfoimhy need not' 

»io Mod; ii05.be in writmg '* 

In the ftatutd %g Clan 2* there is a faving^ 
. which relates to trufts refulting by implica- 
tion of law, and leaves them as they werd 
f>eforc the ftatute. As refiiltiAg V^/are in\-^ 
rnediately Executed by the ftatute of iifes, and 
<hea:eby foriB^a 1^1 4ftate^ this faying, m th^ 
ftatute of frauds and perjuries^ i« faid only 
totelate tdfueh imipiieduncl beneficiairy in-^ 
tereftis, pf modem tm^i as refult fipm the 
. legal ^ftate, wlien tfiade fuch by the ope-^ 
J,'/-^'^'*' ration of the ftatute a? Hen. 8 «. Thefe 
' refultfng tnifts are allowed to arife bottf 
. on conveyances, and on* devife^. We 
will therefore eonfider them fijfft on convey-^ 

The c^Hirts have allowed of refultmsj truftrf 

in thefe two particular inftanees, viz^ where 

the conveyaiice has been taken in the name 

. of one, and the purehafe money paid by 

■ another '^ .and feodndly, where the owner of 

an eftate has , nfiade ^voiuniary conveyance 

i Atk ' thereof, and a declaration of the trufts as ta 

1*5 f. * '^°*; (^>part^ and has been filent as to the otjver^. 

i^vern.3tftf, Bu^ it feems that the confideiution money in, 

* *^^* the iirft inftance ought to be exprefsfy men-^ 

. tioned to be paid by the real owner ; for if 

A. pur-^ 
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A. purchafes In the name of B. and the 

conuderation is cxpreffed to be paid by B/ 

and' there is no declaration of the trufts, there 

can be no refulting truft tp A. though there 

be pofitive proof that A. paid the money, 

But a declaration by B. after the death of - 

A. w\\\ take it out of the ftatujte of frauds v. y ip. w.341, 

According to this principle of the neceflity vidicha.Prec, 

pf an exprefs mention of the perfon by wliom J53: »^Jf- 

the confideratlon was paid, it was held in theifiy^whiih ' 

cafe of Kirk and Webb^, that if a (ruftee ^""™' "****' 

purchafed lands with the truft money, and •'Cha%rec.a4. 

takes the conveyance in his own name, p** ^l' 

without declaring the truO, yet reciting that ^ 

the purcha/i is made with the profits of the 

truft eftatey there will be a refblting truft : 

but if there be no recital^ or mention of that 

Hind ina^e^ then \t vvill not be a refulting 

truft. • 

With refpeft to the fecond inftance of a 
jrefulting truft, there muft be a declaration of 
fome part of the truft of the land, although 
the conveyance be merely voluntary ; for in 
the cafe of Lloyd v. Spiltet \ where there ^^"384^***' 
was a voluntary conveyance in confiderationaAik. 14a. 
often fhillings (which confideration was fuf- 
ficient to pa^ the legal eftate ;) and the quef- 
tion being whother there was a beneficiary 
intereft, or refulting truft to the heir at law j 
Lofd Hardwicke faid, he was bound down 
by the ftatute. of frauds and perjuries, to conr 
ilrue nothing a refulting truft, but fuch as 
come under the above-rmentioned two de^! 
fcriptions. However, there certainly have 
been other cafes, where thefe kind of coi> 
^(fliye trufts haye tjeeg allowed of, Thu^ 


where there were three leffecs of a church, 
and one of them furrendered the old leafe, 
and took a new pne in his own name, \t was 
held notAyithftianding to be a refulting truft 
f I vern. 176. f^^ ^^j^ ^|| y ^ [^ jg a rule, that if a giiar- 

^* * * dial), pr truftee for an infant, renewjs a leafe, 
» Bro P c ^^^ renewed leafe will be to the ufe pf the 
i%9.^ ' * infant ^ Put if a guardian, or a truftee foy 
I vem. 484- an infant, to whpm lands are devifed, or de- 
fcended, but the title to the lands is really in 
a third per fpn 5 here if the guardian or truf- 
tee buys in the title, there can be no truft foir 
the infant ; for he is as much at liberty to 
tiFrcem.s*. buy as any other perfpn**. As a further 
f '• ^^* proof, that ' the two cafes, put above as in- 

ftances pf refulting trufts, are i^ot the only 
cafes, a$ averted by Lord Hardwicl^e^ it has 
been held, that if a mortgagee, whofe mort- 
gage was taken in the name pf a truftee, with 
a proper declaration of the trufts, buys i^ the 
equity pf redemption, in the name of the 
fame truftee^ without any declaration pf the 
truft, yet there is a good refulting truft to 
f 4 Bro. VI. c. ^}je mortgagee S So if a term (s created to 
^' pay debts ; aftef debts paid there is a truft 

« 1 Vern. 61^. for the heir ^. It is faid that there can be no 
y^'^"*^--^' implied truft between a leffor and leflee^ 
f 1 Bro. P. c. but between an aflignpr and aflignee ^^ there 
*i\ik. 447 rnay be lUch implied truft, as we have before 
448. feen. * 

It has been held, that on a grant of the 
next avpjdance of a church to a perfon^ with- 
out his privity, there was a refulting truft to 
icht.Prec.8o. ' j^^ grantor 5. So where a daughter releafed 

her portion without confideration, in pfder 
|hat hjtx father might make a cle^r fettlcment 
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upon his font it was held tlftt there was a 
refulting truft in the fether K ' ** «Frwm. joj. 

It is a pretty general rule, that if a father 
buys lands in the name of his fon, which Ton 
is unprovided for at the time of thepurchafe, 
the purchafe (hall be accounted as an ad- 
vancement for the fon, and not as a truft 
for the father, though the father has been in 
pofleffion, and received the rents and 
profits*^. The fame rule holds when *^'5^*^- ^■• 
the grandfather takes lands or bonds in the « Eq. ab. 38 u 
name of a grand-child, provided the father jVtrn. 19. 
is dead ^ * for then the grandfather is in ioco » vr^^^- »5t- 
parentis. ,' ^^o..c^.^,. 

In thefe cafes, no parol proof can be ad- 
mitted to prove a truft was intended™ ; nor " 1Eq.ab.381. 
can the father by a fubfequent deed declare ***' ^' 
his fon to be a truftee " j nor can the fon him- » ^ ^j,^. ca. 
felf on his fick bed rnake fuch a declaration *3»» 
of truft in favour of his father, fo as to pre- 
vent his own wife from dower ; fuch deela-' 
ration of trufts being deemed fraudulent, 
and made to deceive purchafers^ So if a **^*"'^^** 
father buys in the name of a younger fon,, 
and a truftee, this is alfo an advancement, 
although a reverfion was previoufly fettled 
on the younger fon p. But if the younger ' " ^' w.i n. 
fon dies before the father, the tniftee in 
equity is bound to convey it back to the 
father. ' '^^^• 

It feems, however, that where the fon is 
provided for at the time of the purchafe, he 
ftands then merely in the fituation of zjiran* 
ger% So where a grandmother, during thejj*^,^*;^^*' 
life of the father, bought an annuity in the 
: n^nie of a grandchild 5 the child's father gave 

a bondl 
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a bond to the grandmother for re-^paymenf 
of the annuity, if the child 4ied before the 
grandrtiother. The grandmother received 
the incwne, and kept the tallies, the grand- 
child making no claim ; and it was held tq 
r I p. w.6c8. j^ ^ ^j.^n fof ;tije grandmodier ^ So though 

a purchafe in the joint names of a father 

and fon, fhall prima facie be deemed 

• icht.ca.a;, ati advancement for the fon *, yet the fori 

*^- (hall not have hbs father's ndoiety by furvi- 

vorlhip, ' acainfk a judament creditor of the 

'*^"^*"- father'. 

As parol declaration before the ftatutc 
pf frauds a^id perjuries might have re- 
butted a refolting truft to the grantor, 
and as refultii^ trufts are faved by that 
ftatute, it feems that even now parol proof 
may be admitted to prevent any refulting 

' ' Widi refpe€t to refulting trufts on devifes, 

it is a general maxim, that where lands are 
devifed for a particular purpofe, what re- 
mains, after the particular purpofe is fatisfied, 
^:efults to the heir at law of the teftator. 
Thus, if lands are devifed to executors for - 
payment of debts and legacies ; after the 
payment of debts and legacies, the executors 
will be truftees, as to the furplus, for the heir 
w 4 vern.645, *^^ lawT'; though the executors have no 
legacy, and the heir at law has anexprefs 
. f I p. W.350. pne ?. Sb whei« A. devifed lands to truftees 

to fell," and to difpofe pf the money as he 
flioyld appoint, and for wajit of appointment 
to his four nephews ; A. appointed feveral 
fums to be paid to feveral perfons, which 
fmns did npt amount to the value of the 

' lanqsj 
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lands ; and it was hek}, that the furplus pe- 

fulteid to the heir y. In another cafe, A. de- ^ * Vetn. sji. 

vifed to his wife a rent charge for thirteen 

years, for payment of debts; and devifed 

lands to his wife in augmentation of hei? 

jointure. It was held, that the furpius of the 

rent charge, after the debts were paid, refulted 

to the heir ^ -iBro.P.c. 

So where a rent charge was devifed to be 37*- 
fold to pay legacies to the amount of j(^.8oo { 
but if the rent charge fold forX\iooo, then 
an additional legacy of £.i(^o was given to 
B. and another of ^.loo was given to C. : 
\t was hdd, in this cafe, that if the rent charge 
fold for above j^.Spo, and left than j^.iooo^ 
the refidue, above jf.800, would refult to the 
heir at law, and not be divided between B. 
and C a. Upon the fame principle was the * 3 p. w.i^j, 
cafe of Digby v. Legard \* determined, where- k Note i. 3 1»» 
in E. B. devifed her real and perfpnal eftates^-^**-^^ »78?. 
to truftees, in trull to fell and pay debts^ and caVeVf Akeroi,^ 
to pay the refidue to five perfons, to be ^- Sftiiihron,in 
equally divided between them, fhare and and Ihc ca!^ *io 
Ihare alike (which words in a will create a ?'^'^^ »hc noi^ 
tenancy in common ^) ; one of the refiduary / 1 p"'w ?do, 
legatees died in the life-time of the teftatrix ; ^y-^- »•*** 
and the court held, that this was a refulting 
tmft (as to the (hare in the real eftate of the 
refiduary legatee, who died in the teftatrix's 
life-time) for the benefit of the heir at law. 
Upon a fimilar bequeft of a perfonal eftate^ 
it feems the (hare of the legatee fo dying 
V^ould go according to the ftatute of diftribu- 
tions <*. And it may be obferved, that a '^ i p. w.700, 
^evife of the refiduum of a perfonal eftate, *^*^*5i** 
ip r^o ojT more (without adding any other 

words) 
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words) creates a joint tenancy, and upon, the 
• I Vera. 481. ^^^^^ ^f ^nc of the devifees, his Ihare will 
aP.w.347, * fu^vive^ However, in the civil law, fuch 
TpIw, 115. ^ bequeft would have been a tenancy in 
fip. W.347. common ^ 

The general rule, we have juft been treat- 
ing of, that where lands are devifed for a 
particular purpofe, viz. to be fold for pay- 
ment of debts, &c. after the purpofe is fatif- 
iied, there is a refulting truft to the jseir at 
law, admits however of feveral exceptions 2 
for if a particular reafon occurs, why the 
teftator fliould intend a beneficial intereft to 
the dfuifee^ there are no precedents to war-^ 
rant the court to fay, it Ihall not be a bene- 
ficial intereft. This is explained by Lord 
I , Aik. 615. Hardwicke^ who faid, if J. S. devifed lands 
to A. to fell them to B. for the particular 
advantage of B. that advantage is the only 
purpofe to be ferved according to the intent 
of the teftator, and to be fatisfied by the mere 
aft of felling, let the money go where it 
would ; and that there was no precedent of 
a refulting truft in fuch a cafe. So if A. 
devifed lands to J. S. to fell to the beft price 
to B. or to leafe for three years at fuch a fine, 
there could be no refulting trufts to the heir 
of the teftator. It may happen too that both 
the devifee and the heir at law may be com-r 
pletely ftiut out of any part of the beneficial 
intereft ; as fuppofe a devife to truftees to fell, 
and to difpofe of the money arifmg by the 
fale to fuch ufes and for fuch purpofes as 
they, or the major part of them, fliall think 
proper ; the teftator having previoufly inti-^ 
fOated an iptention of giving the money to 
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jcharitable purpofes. Here the heir at Pw 
^an have no refulting truft, for a man 
empowering others to fell, may difmherit 
his heir, as well as by his own aftual dif- 
pofition ; nor can the truftees have any be- 
neficial intereft, for his giving his eftates 
to perfons, whom he names truftees to 
fuch purpofes as they, or the major part of 
them, (hall judge fit, plainly (hews he 
intended them no benefit, but only an au- 

thontyi*. ^ tos6y. 

We frequently find it laid down as a nile, 
that the limitation of trufis and legal eftates , « , ^ , 
muft have the fame conftrudtion *. TI11S109.' "^ 
pofition deferves (bme notice. *Tis true the 3 j^- ^ *5^'- 
fame conftrudion muft hold between them * ' ' ' 
both, with refpecft to the meafure of the limi- 
tation. Thus both of them are fubjeft to the j rK. r* e. 
fame laws for the prevention of perpetuities *. ^^ 
But with refpedt to the conftruftion of words^ 
the fame rule perhaps does not always hold ; 
for though the fame words, which would at 
law Create an eftate tail with regard to a legal 
eftate, will, when applied to trufts, have the 
fame operation, provided the author of the 
truft does not plainly exprefs his intent to the 
contrary ^ ; yet it is very certain, that when ^ p. w. miT 
there is a />/^j/>i expreflSon, or «/?r^ry impli- 
cation, to rebut th^ legal conftrudion of the 
iVords of limitation, the intent (hall explain 
and qualify fuch limitation ; forifthiere be a 
devife of an eftate in truft^ the words of 
V'hich devife, if applied to a legal eftate, 
would have created an eftate tail^znA if there 
are any expreflions, or neceffary implications, 
\x\ the devjfe, that the teftator only intended 

' " ' ' tho 
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the firft dcvifee in truft to have ai> eftate /*^ 

hfe^ thecourtsof equity will, in performance 

^ of the intcpt of the teftator (upon an applica-: 

tion from the dcvifee to have a conveyance 

from the trujdees) decree an eft^te to be con:? 

vcyed, whereby the heiys of the body of the 

devifee may take an eftate by furchaje^ and 

)» aAtk S7oto jjot by limitation^. However, it has been 

S ptw.4n- lately faid, that in both legal and t^ujl eftates^ 

itq. ab. i$s. ^}ie intention of the teflator is equally to be 

^ ' ^°' attended to, and it (hall prevail againft the 

•J'^^^^'j. technical import of. words of limitation*'. — • 

th^c^fcsrc- But this fubjeft has already employed the 

^o"J^^ ITp'^w P^ ^^ ^ ^^^y ^^^^ writer, I need not add, 
(Ij8,«d.i797^' tha^t I allude to Mr, Fearne, in his Treatife 
on Contingent Remainders, 

Though in general it is true, that the fame 
cpnftru(ftipn holds in limiting trujls/as legal 
cijates, yet it has been faid, that if lands be 
given to a man without adding the word 
heirs (which at common law would hav^ 
given an ertate for life) yet If a trufi be de-? 
clared of that eftate, which truft cannot be 
fatjsficd, but by ceftuique truft taking an 
inheritance^ the fee paflcs without the word 

faiAtk,7a* heirs ^, 

It is regularly a maxiri^,' that ^r^n/z^^yj'--. 
guitur legem. Therefore the ftatute of frauds,, 
which requires all devifes of lands devifable 
to be attefted by three witi^eflTes, extends alfo. 
to devifes of trufts of lands ; fo that a devife of 
a truft of lands muft be attefted by three wit- 
neffes, in the farne mj^nner as the lands 

f I P. w, i^fi , themfelves p, As a man, feifed of copyhold 
lands furrendered to the ufe of his will, may 
jlired the ufes gf the furrender by a will, »<?# 

ft«erte4* 


t lfi9 ) 

iltteftcd lay tKrce witneffes ( (o If the legal 
ertate of the copyhbid is in truftees (by which 
means cefivrque Irnft cennot fUrrender) (till 
he may devife the trufl by a will, nOt attefted 
by witnefles'iL <»Atit.jj,il. 

in imitation df the rllles I'elatlni^ to legll 

■ eftates, it is nbw fully fettled, that there roAy 
be a tenancy by the cilrtefy of a truit of In- 
heritance '. feut in a very pArlicular cafe ', ' i P. w. vi>v 
where a father devifed lands to tniilees, injA,*(*"" 
truft to apply the rents and profits to the fole eo?. 

and feparatc ufe of his daughter during ker i p^^^ j.,_ 
liff, not fubjeft to tKedebts and controul ofTi5.T«- 
her hulband ; and alfo to permit his daughter "' **'' 
by deed or writing to devife the lands td 
fuch perfons as (he (hould think jWt^r i 
now here the daughter had the benefit of i 

■ truft of inheriuhce^ and yet Lord Hardwicke 
held, that the hufband ftiould not be tetftint 
of the curtefyofthe truft. We find it efla- 
blifhed, that there rtiall not be tenant in 

dower of ^ truft '( This doftritie feansi jp. w. ij*. 
rather irreconcileable with die one Juft rrien- • a"^!'*- 
tioned. Indeed, Sir Jbfeph Jekyll, in his 
argument in the cafe of Banks and SuttcSi S » . j., w, .qi 
made a dlftindion between a truft of inberi- t"?. 
lance by the hulband bimfelf, and a truft 
Created by another perfon; in the former 
cafe he held, tiiat the wife fhould nuf 
have dower ; but in the latter, that /he was 
entitled to it. But this diftiniftion is-denied 
in tlie cafe of the Attorney General v. Scott «*. -r. t^bk.. 
So that now dower Is excluded frbm all iruji ' 
■eftates. 

T^ruft eftates in general are not affefted by 

lltt llatute of Jimhaiions, Thus, . a iruftee , 

hu 
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has been decreed to re-convey after tweilfy 
years pofleflion *. So where a truft is created 
for payment of debts, it will not only take a 
debt out of the ftatute of limitations, incurred 
Jince its creation y, but will alfo re'Oive a debt 
barred by the ftatute before its being raifed «. 
But it isfaid, that a fine, ^nd five years non- 
claim, will, in favour of a purchafer, bar a 
truft term, though ceftuique truft be an m- 
fant *. So if a truftee negledts to fue within 
the time prefcribed by the ftatute of limita- 
tions, ceftuique truft (though an infent) is 
bound by it ^. By the ftatute of frauds and 
perjuries a truft of inheritance is made ajfeis 
at law <= : and by the exprefjj provifion of that 
ftatute \ trujis are made. liable todebts^ and 
to execution upon any judgmertt, ftatute, or 
recognizance* Truli eftates defcend accord- 
ing to the rules of defcent • ; and not only a 
truft in effe may be aliened, but even the 
pojfibility of a truft may be aflSgned in equity f- 
A truft of inheritance may be forfeited for the 
treafon^ though not for ^t felony of ceftuique 
tmft«. 

Secondly^ ^he nature of the eflate of the 
truftee. 

As the legal eftate is vefted in the truftee, 
it follows, that it cannot be dtvefted out of" 
him, uniefs it is with his concurrence, and 
his joining in a proper conveyance for that 
purpofe. He is, therefore, in general con-^ 
fidered as a mere inftrument of conveyance^ 
But his having the legal eftate in him ren- 
ders him in fome cafes of rather more con- 
fequence, than a mere inftrument of convey- 
ance, fokly adapted for the benefit of cdf- 

tuiquc 


tulque tiruft'. For if he conveys the truft 
lands to one for a valuable confideration, and 
without notice of the truft, the purchafer will 
tiot be a tfuftee in his ftead»'. So, like '*,*'''««""• *^ 
the real owner, a truftee may in fome cafes ifa^d/4«9. 
Jue in his own name ^. But generally Indeed * ^***- '^^p* 
ceftuique trull fhould be made a party ' ; \ rJih. Rep, 
though on the other hand, in fome InftancejJ, J^^^-r cha 
he (hould not bring ceftuique truft before Prac 147 . 
the court, on pain of incurring cofts \ So a ' * ^'^' *** 
truftee of his own accord may releafe or 
compound a debt, if it be for the advoHtagt 
of the truft eftate t. ' 3 p. W. 381. 

Before the ftatute of ufes, we have feen 
that the eftate of the feoffees was fubje<ft to 
all the incidents to which a real ownerftiip 
was liable ; whilft the eftate of cejlniqtie ufe 
was confidered in a mere fecondary light. 
Hence fprang all the juft complaints againft 
ufes, and their inconveniences* After the 
introduftion of trufts^ the courts of chan- 
cery knew, that if the fame mifchiefs at- 
tended the eftate of the truftee as that of 
the feoffees before the ftatute, trufts would 
not have been tolerated. They hive, there- 
fore, very wifely confidered the truftee as 
having the legal ownerfhip, fo far only as 
to be beneficial to ceftuique truft, and not 
fubjed to any advantage or difadvantage^ 
which may arife froni the truftee perfonally, 
as having the legal eftate. On account of 
the legal feifin in the truftee, he would at 
law ftarid in the fame fituation as the feoffee 
ftood before the ftatute of ufes. But as 
trufts were creatures of equity, thofe courts 
have properly interfered in that refpeA. 

There- 


Tlierefore, if a truftce commits feloiiy ^ 

. though the lands are forfeited ^t la*uOy yet 

^CarL«7. certuique truft may have relief in equity .^ : 

isld'403.* and the fame rule, I take it, holds, if the 

* Vide 3 Com. truftee comniits treafoH"^ \ for as ^t cejluique 

'^'^ * truft forfeits his truft for ireafon^ there is 

neither equity nor reafon, that the ttuftee, 

fhould forfeit it for the fame offence. So if 

a truftee dies without an heir, though the 

lord by efcheat is entitled to the lands a^ 

lais)^ yet are they fubjedl to the truft in 

f notu!^*^^^* equity ^ Likewife, if a truftee devifes all his 

eftate^ this at /aw pafles an eftate, of which 

lie was but tjruftce ; but in equity the devifee 

f a p, w. apo, Isolds [^ fubjcdt to the fame truftsx. The 

^. 1 Frceito. 43i eftate of the truftee is not fubjeA to dower ^5 

pi. 48- nor for the fanie reafons is it^ I apprehend, 

fubjedl to curtefyj according to the opinion 

ft; vio.ab.157i of Lord Hardwieke, in Cafeborne v. Inglis % 
who ideelared the eftate of a mortgagee in fee 
not to be fubjedt to curtefy, arid that with 
refpeft to tlie inheritance^ the mortgagee was 

u I Atk. tfo5; certainly a truftee for the mortgagor ^'. I 
am not aware, however, of any cafcj wherein 
this point is eicprefsly deterrnined. So the 
eftate of the truftee is not fubjeft in equity to 
any of his debts, judgnients, or incum- 

* ' ^'^•*^*'' brancefi; however^ it may be fo at laijp^. 

I p. wA 87^. Nor is it fubjed to his bankruptcies J. f hefc 
conftrudlions arife frorii a well known prin- 
ciple of equity, that no aft of the truftee 

iJ^lotlltis ^^'^ prejudiqe ceftulque truft.^ And, in^ 

deed, I do not recolieft any cafe» where the 

truftee alone can affedl the truft eftate by 

forfeiture^ or by incumbrances. With refpeft 

, tp ali^naiioHy he can only injure ceftuique 

truft 


»»* 


truft in' the above inRance^ viz. ^y ibhiey^ 
ing, when in poflcflfcn, for a valuable con^ 
fiderationi and without notice* and even then 
ceftuique truft may contpel birft to make fa-- 
tisfaaion f, though fueh fatisfeaionj it Is faid, ' Btm. Ow,- 
can only be taken out of his perfonal eftate \ ^^tiSS^'v 
So if a truftee conveyS to one, wlio has no 
notice of the trtift, and thft granted levies a 
fine, and five years pafe, atld after\Vards the 
tfuftee pUrchafes the fJjme lands Sigajil f6r i, 
bona fide, confideratioit : ftUl he fhall be a 
truftee, as he was before, though hii granted 
lyasnOt^v Or if a truftee cortveyfe to one « i vcm. ^. 

for a valuable confideration, who haS Notice, ^chm.'ca. 114* 
and the grantee levies a fine, yet ceftuique a. c/ 
truft ifs not bound to enter withift the five 
years ^ * « Vein. t49* 

As the trufte<^ cannt>t hot In ori6 inftance 
injure the eftate of ceftoique truft by aliena- 
tion, fo neither can he chatige the natiirfc of^ 
the truft eftate by turning money into lartdj 
or land Into money, or a leafe fbr y^affe Into 
a freehold »i Bat if a guardian fcM: an Infant » 3 p. w. io»i 
renews a leafe for three lives, this renewed *o«- 
leafe is a new acquifition, and ftiall go to the * ^•**3^'*^** 
heirs of the father, though previous fo the 
renewal it went to the heirs ei^parte maternd ^. * Pt««.ci«* 
So too as the truftee cj^nnot prejudice cef- ^xik. 48^'. 
tuiqiie truft, by doing what he might not 
lawfully do, fo he cannot hurt him by omttint 
to do what It was his officie td perform! * 3 P-^i««l- 
And it is generally true, thit truftees, in the 
compcfition of debts, and buying in of in^ 
cumbrances, for lefs money than is due, ftiall 
not benefit therafelvcs, but the truft eftate »». * 1 wk. ni. 
But, on the contrary) if they Compound, ot^^ll^i^^^ 

O sclcafe I YcM. 49* 



tejcafc a ckjbt or incunllifance, wllkh iifcagf 
w/ benefit die truft eftete, they muft aWfwei' 

I i^r^^^i*'* for it; ". However, it isfeH that if a triiftBe 
for money ptecies it otit in tfte funds^ 6r 
other fecurity, .\<^hereby he gains confider- 
^biy, he fliali hav^ the 'whok betiefit tJi^t^teof 
to himfelf i becaufe if he had loft, he -wotil^l 

*^, R^..b.398. ^^^^ j^^^^ ^ ^j^^ j^^^^ But if ihetraftee 

I p. w. 64B. had been irrf3tvet^t at the tiine of pfecing out 
TOonVy waiuid the i^oncy, tha^ e^fcwfiie ituft would havfe 
tf aiVih^^^*"' had the ;ivhole ftetliftt,- feecaufe he waft' \^^t 
JaAics. fuftaiBcd the Whofe I06. ■ 

^ .The courts of equity Joofc updn t^Ufls ae 

r honorary^ ^wA ais a b«tfdett upon the hikdr and 

. ^ cotffiimi^ of the perfon intrtifted, and not u¥i- 

deirfiafccn «fp<m nicreenary inotlvfesr th^re- 

. fore they have' always held a ftrift handlip<»i 

tru^ie€5y whenithey^Iiaretfiadflr any e^tiwl^r* 

diBary agr^eftwit wkh ccftiinqtte mift f<5r an 

extra al|owaJice -beyond .tte tcbrts <5f tlie 

jp^w.zsi. open marnier, atid tdte cefhiiqtte tltiift, that' 

ii^ . ^il'l not a<9: in fuch a froublefomie ^ind 

b^rtlienfomte office : wkhbur fartfeeir comf)eii- 

fatton g^ven ty ceftuiqiic tntfty over inftd 

abSvQ the t^rms of -the tH% and ftich farther 

-■ cofiipenfetion is centisaded fof between thehi^ 

this <:ent}^a<£^ perha|)s. would tiot be fet^fide, 

though * tho^e is no precedent, wlierdn fuch 

4 1 Aik. ^o. a bargaki has been conftrmed^. Upon Ihte 

»3.p» W./151, pjineiple. Lord Chanccflor T^bot faid', if 

wa^ 9^t eftabliihed rule^ that a tniilee Yhould 

h^fe 'no . allowance for his CaKc and troub:)^ 

ifi the miknagement of the tnift ; for if ott 

4hofe proterices allowances were to *be nKkde, 

iStac trttft ^iUte might be loaded^ ami ren~ 

■ . dcred 


di^red of Uttlje nifi, Befides great di^culty 

fiplght ^tend io fettti^g and adjuiling £t 

/fuantum p( Cuck allowance, efpecially as one 

ia&aB'fi t\rtkc xmy be more vaiijafaje than that 

of anothef t anfl in tliis tcCptA it can be n6 

h^rdAip ^ppA ^y trv^ee ; for it is at hU 

option ^itlyer to ftccqpt or refiife of the trufl:. 

ilSut diomh A 4f|»ftep is opt himfelf allowed 

for kis trdubie, y^t it feems, that if hi 

enipioy^ % bailiff to mAn^e the triift ellatc* 

he ^vift be ^llpwe4 ^^r ^ employment of, 

i^nd .payimeQt to <he b^iUjf ^ So a taift^ is • i vem. ^ts* 

geograjly 9|lowed his aeceflary charges and 

r^Hp«BC€s l44 QM|t i» dje jna^na^qment of the 

ItufteftAte^ **cht. 

lo Palwr V. Jones V, it is faid, that a^,VeJl',44. 
triii((6e (houM sv)t be charged for ifnaginsiry 
v^li|€t) pr fpor^ ^n he had a^ually received ; 
.that very Alpine negligence might indeed 
.m fcHi^e cfi£^ ^haige a truftee widi mofe 
than he had Xf(i^ye4* 3o if a truflee re- 
,Ceives mpney on i^ccpunt of ceftuique ti^ui^^ 
^Jfi infaiit, fu)d the tw^ee is robbed of this 
|fi0^y» together with fome oi his own, he 
i^iaH lipt be icharg^ ^r the ftolem modey ^. "^ t cim. ca. a« 
, It h^ aUb beefi held, that wh$re there are two 
fix nfx^t^ tru£t43^«eaf:h of them (hall be charged 
with, t^o' moTie th^fQ what each aiStually re-^ 
ceived, t^o^fgh ^U of them joined in a receipt 
. for ih? y^^ K 3¥t if there is fr^ud proved « t p. W. sx . 
in ihjP t^irfloe* ^ko permitted his companion *4«- 
;:to receive ihe wbqfe, ihen the former raayivero.^ji^. 
'be<:hafged9 though he received nothing *. 3 Atk. 584.^^ 

Thoi^h tr^fieeii are ilot allowed any thing 
J^l th^xx trpuble and care in. tiie manage- 
'Wm ©f th§:tr^ cftate, yet it js but teafon- 

O ^ ^ able 
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Able and jifft, that they (hould be allowed al! 
fuch cofts^ damages, and txpentfts^ as n>ay be 
incurred in the execution of the truft, ariki 
difcharge of their office ; provided there be 

• Vide Pinch, no mifmanagement, or br^eldh of truft"*. 
I xHcl's^o. Therefore Lord King faid ', it wa^ a rule, that 
•iP.w.455, a truftee otight to be faved I^rmlefs by cef- 

tuique tmft, as to all damages, relitiing to 
the truff. Thus, wherei a truftee has bofteftly 
and fairly, tvithout any pdffibUity of beihg 
a gainer, laid down itioney, 'by which thfer 
ceftuique truft was dlfchar^d frorrt -being 
liable to pay a- greater fum, the tfuftec: ought 
to be repaid : even if the hiiftee ews i?n the 
management of the truft, and is guilty <rf- a 
breach of truft, yet if he goes out of the 
truft with the approbation of ceftuique truft, 

^ the breach of truft ought rather to fall upon* 

, 3^**^- ^*' fl^ eftate of ceftuique tmft ^ ; for the courts 
are ever anxious to deliver the truftee from 
any mifappHcation of the truft money. If a 

^ truftee is fued on account of fee tmft eftate, 

**'^ 'his cofl?is ftiaH be allowed him5. So in the 
application of the tmft money, the tmftec 
is generally only anfwerable for fraiid, or 
grofs negleft, which indeed is ^reckoned equal 
to fraud; Therefore if a truftee, with tfie 
confent of all the parties intereft^, lets the 
truft money remain in the haiads of A, who 
becomes iirfolvent, • the tmftee is not anfwer- 

fit^soTtojoa-' able ^. If a truftee pays money mto a ban- 
ker's hands, who, at the time of paying tt, Is 
m credit, but afterwards fails, the tmftee is 

• Amb.Kep. ^qj accountable ^ So if a truftee is em- 
T.fih Rep.»33. powered to r^ife, and pay portions at 2* oi 
bI^^^*""! u marriagi^ -Wkh maintenance in the meah 

* ^''*' -^ - time, 
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time, not exceeding the intereft of the por- 
tions, he may pay part of the portion' in 
placing out one of the children, as appren- 
tice ; and though the child dies before 2 1 or 
marriage, and on that event the portion is 
limited over, yet he (hall be allowed it ', ' * v^"- "a7# 

But if the truftce is negligent, or impru^ 
dent, in the appfication of the trull money, 
then be mull anfwer for it; therefore if 
Aere be a trullee to pay a portion at a cer- 
tain time, and until that time to pay main- 
tenance money, and he pays maintenance 
money exceeding the intereft of the portion, he 
will not be allowed what he fo paid above the 
intereft 5. Upon the fame rcafon, if a truftce « a Precw. 78- 
fat payment of children's portions pays one of 
them his full (hare, and then the truft eftate 
decays, he will not be allowed fuch payment'', ''4Cha.ca.13t. 
Truftces are not only anfwerable for what 
they themfelves do, but for the adls of their 
ageiits*. But if there be a devife to truf-* iaMod.5tfp^ 
tees with a power given them to appoint 
agents to manage the lands, and they ap- 
point one, who is then folvent, they Ihall 
not anfwer for him, though he afterwards 
proves infolvent; but it is otherwife^ if he 
were infolvent at the time of nomination ^. * it Mod. 5^0. . 

When truftees are appointed to preferve 
contingent remainders, if they join in any 
conveyance in order to deftroy the remain-' 
ders, this Ihall in general be deemed a breach 
of truft \ whether the fettlement be volun- ' * saik. €%o. 
tary, or not v^. In fomc cafes, however, the i p.^' tf^^sf ' 
courts have decreed tliem to make convey- s^Aik. %%. 
ances in order to defeat .the contingent ' * • '^• 
^lUtesn. but then thefe have been very -i p. w. 53^, 

particular *^*'"-^"«- 
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particular cafes: it would thercfoi;e be aU 
ways prudent in trullees tp receive the di- 
reftions of the court, before they agree tq 
deftroy thofe eftates, which they were in- 
tended to prefer ve. 

Whenever ceftuique truft is entitled to an 
eftate tait^ then upon the requeft of ceftuique 
truft, the truftee ought to join in barring 
the tail ; and it will be no breach of truft iii 
him to join tn barring the entail. For hi^ 
joining in barring the entail is nothing more 
than what he was compellable to do ; though 
indeed ceftuique truft alone might have bar- 

• I Eq.ab. 384. red it in equity '^^ 

?iEq.ab.i9i. It is now (kid to be a conftant rule? ia 
it^.'^^^' chancery, that if lands are vefted ih trufteea 
I Aik. 447. to the ufe of one, and the heirs of hi: body^ 
with remainder over, that the truftees are not 
to convey a fee but an eftate tail ; though tho 
tenant 'in tail will have it in hi§ power to baa: 
the entail as foon as it is conveyed to 
him. 3o if a fum of money be articled to 
be laid out in }and> and the lands to be fettled 
in tail,' the fettlement fhall be made accord- 
ingly, and not the money paid to the party. 
But this cafe would be otherwife, if the re- 
rnainder * in fee had been limited to the te- 
nant in tail, fpr then \t Cc^m^ ttiat the money 
ihall be given tp the tenant in tail ; becaufe 
he may bar the limitation by a fine, which 
Inay be levied jin" yacjatipn time, as well 

• aT>. w. i;?. as in terrn ^. ' 3o wji^re money is diredled to 

b^ laid out in the puirchafe of lands, to the 
ufe of a; and his heirsj. A. will be entitled to 
'3 A*k- 44r. the money in equity inftead of the lands ^ 

• ' ' ' ' ' ■■- It' 




It is an cftai)U(he4 <ip42inc ip ^ncery j 
that In cafe qf articles enteral into h/or^maLx-r^ 
riage to fettle knd.to qne, and the bejrs of 
his hocjy, and a fettlqptent is niade; accordingly 
after iparriage, iphancery will re<fUify it, and 
direft it to be made in un€i fettlenKnt* viz, '* , 

to the firiL .and oth«f fons of th^ naarrl^ge *, ^ i feq. ai>.38^ 
But if both articles and fettlement are made J ATk^ts^l"/** 
previous to the marria|e, then the prtides 
fliall not controul the (ettliMBent S unlefs the-' c*- <cmp- 
fettlement fliall be made in furfuance of the ^*"*' *^* 
articles ; in which cafe chancery will direft it 
^ccQrditig to the iment of the articles "". But " » p- w- 34^ 
Ft muft be obferved, that chancery will not ' * ' "*^' 
direct articles as aboye to be carried into ex- 
ecution, by mating a fettlement to the firft, 
and othe)r fons asagainft/wr^rA^rij but only 
between the parties, ^nd their repref^nta- : 
tives^. Thi? rule nefpeding articles gene- " 3 a^^. a^j. 
rally holds with regard to executory trulls on , 
devifesi therefojje the chancery will com- 
rponly give the fame dire£tions in the cafe of • 
a truft directed by a will to be c^rfed into 
execution, as it does in the cafe of a fettle- 
ment made in purfuance of marriage articles ; 
th,4t is, if in cafe of a devife oi ^ tnift execu- 
tory, or of fo much money to be laid out in 
land, and fettled upon o^e, and the heirs 
of his body, there is fomc claufe ip the 
M^iU, which induces the court to believe, 
that the teftator only intended the devifeo^ to 
take an eltate for life, and the heirs of his 
body to take as pur chafer Sy and not by defctntj , 
it will direft the money to be laid out, and 
fettled according to fuch apparent intention ». '^^..^^^' *7oto 
Jndeed \i feeijis now tp j^e the ppiQion of|p.'w.47i. 

• " * fome, ',^^- ^^ '«»» 
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^me, that the Intention in a -wiU, with rcr, 
fpc£t to mrklng the heits of the body, >vords 
<^{ pur chafe ^ inftead oi limitation^ \io\6& cq\jal^ 
ly in cafes of a dcvife of a /r»^ epcecuted^ or 
Jfcf^j/ cftatc, as it docs In devifes of truft? 
executory J. 

Thirdly, The nature of the ejlaie of cejuiqufi 
trufl. 

W€ have already feen in a great meafure 
the nature of the eftate of ceftuiqtie truft, by 
confidering the nature of truft eftates in ge- 
neral. It remains now to ftiew the power^ 
which ceftuique truft has.over the eftate, with 
refpcdl to alienation. 

In the cafe of Packer and Wyndham it Is 
faid, that every dlfpofition of ceftuique truft 
is binding upon the truftce, not only in equity^ 
but at law *. But however the difpofition 
of ceftuique truft may be binding upon the 
truftce in equity^ (as it cej-tainly is) yet a trufi^ 
as we have already feen, is not alienable by 
the rules of the common law*. So ceftuique 
truft may ^lien the pjfihility of a truft ; which 
alienation wi}l be binding in e^uity^ thou|;h 
not at law ^. 

It is a rule, that any legal conveyance, cnr 
afiurance by ceftuique truft fhall have the 
fame eflfe6V, and operation upon the truft 
eftate in equity^ as it would have bad upon a 
legal eftate at law ^. Therefore if a ceftuique 
truft in tail fufFers a common recovery, or if 
he levies a fine (fuppofing the remainder in 
foe to be limited to himfelf) he will com- 
pletely bar the entail in equity ^, This con- 
"^ftrudlion upon the recovery and fine of c^f- 
fuique truft in tail proceeds entirely from 

equity ; 
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fquity \ for a ^ tniji is not entailaile at lavf 
vithin the ftatute de donis ; and as celluique 
truft has only an equitable title, he cannot 
poffefs thofe /^j^^i/ qualifications, which are re- 
quired in fuffering a recovery, or levying a 
fine ai law. But in equity a truft is en- 
tailable, and ceftuique trull may fuffer an 
equitable recovery, or levy a fine. Indeed a 
cpefiuique truft in tail has the advantage of a 
tenant in tail of a legal eftate ; for if the 
truftees join with the ceftuique truft, they 
may bar the entail" by a feoffment ^. So too^ »vcriu ^i{^ 
it has been faid, that a common bargain and 
fale by ceftuique truft is fufficient to bar the 
' entail «^. But that opinion has been contra-' "Vern. 440, 

dided \ and at any rate is liable to objec- \ \ vero. 55%^ 
tions *, With refpeft to an entail of a truft * p- w. $u 
of copyhold lands, where there is no parti- 
cular cuftom of the manor to bar the entail 
of the legal eftate tail, It feems, that a devife^ 
oxfurrender^ is fufficient to bar the entail pf 
the truft , ^. * 1 veni, %%ig 

As it is a maxim that no conveyance by 
ceftuique truft can work a forfeiture of the 
legal eftate of the truftee \ it has been held, p^'^^^ '^^ 
that a fine, or other alienation by ceftuique 214, 
triift for life, does not work a forfeiture of his « ^ p ^ 1 4 
life eftate ™. But we have already had occa- 3 Ati^. |z«, "^ 
fion to difcufs this fubjeft, . ^3®- 

Thefe few obfervations on the nature of 
trufts will, I hope, be fufficient to give an 
Idea of the manner in which they affect con- 
veyances at this day/ I ftiall conclude ther^^- 
fore by citing a rule of equity (which indeed 
has been before explained) that in every 
jpafc, the truftee mu^ make ^d his truft iij 

ccjuity I 
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equity ; and it is (aid to be fhe opinion of 
Lord Hobart, that an adtion might be had 
againft the truftec at the comnion law for 
I E<i. «b. breach of tnift " ; but^ this opinion feeras in- 
confiftent with the idea of trufts, and is con- 
» % Atk. tfii. fradifted dircftly by Lord Hardwick °, whoi 
thus exprefles himfelf : *' A truft is where 
** there is fuch a confidence between the par- 
** ties, that no adtion ai law will lie j but is 
*^ merely a cafe for the confideration of this 
" court," meaning the court of Equity, 
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TH E preceding accx)unt of ufc§ bas air 
rnoft rendered any further enquiry iin? 
neceffary, as to their particular operation up? 
jon the conveyance by feoffment. I fhall 
only obferve in this place, that in order to 
form a legal eftate by this, or any other af- 
furance, die ufc cannot exift feparate from 
the perfixi, >^ho 15 intended to have that le-* 
gal eftate. Therefore if a feoffment is made 
to one in fee, without any confideration, or - 

declaration of the ufe, the ufe will refult to 
the feoffor * ; but if any.cpnfideration (how- . ^ p^,,^ ^ j^; 
^ver infignificant) or exprefs declaration ap- »Roii. 6.761% 
pears, then the ufe acco}:ding to the cojqfide- 
ration^ will go to the feoffee, or fpIlo\Y the ^ 1^^ * g'^ ; - 
direction of the declaration ^, It is faid, that 788- 
if a feoffnaent i§ made without confideration « Aniicr! ^3^' 
or declaration of the ufe to effedtuate a parti- Dyer, 147. a, 
cular intint^ then the feoffee will be /» in * * ^ ' ** 
jcourfe of pojjf^ton^ and not by way of ufe ^ 
and that after the intent is performed, the ufe 
will arife from the feoffor by operatiop of 
law*^. But the whole of this has been ex-jQ-,jb;„f^.,^ 
plained before. It is worthy of notice, that «7. * 

upoi^ a feoffment in fee without con- ^^^^ '^'7' 

' • fidera:? 
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fideration, or declaration oftheufe, the uie 
will refult, and the feoffor be in of his old ufe, 
yet if the feoffment gives a larger eftate than 
the feoffor lawfully pofleiled, and the ufe is 
upon fuch fcoffhient executed in the feoffor^ 
the ufe will not be executed in him according 
to the h'miis of his eftate before the feoffinent, 
but accordmg to the extent of the feifin^ 
which the feoffhient acquired. Therefore, if 
a feoffinent is made by tenant for life, &c. 
to one in fee, and the ufe in fee is declared to 
the feoffor, it will be executed in him, accord- 
ing to the extent of the tortious feifm of the 
feoffee. For a ufe may be limited to arife 
L i88.*t. ' ^* out of a tortious as well as a lawful feifm *, 
So the ufe may reJUh to the feoffor in a greater 
eftate, than he had in the land, like the cafe 
of a recovery, or fine by tenant in tail with- 
out any declaration of the ufe j in which cafe 

l^^iiii.%0. *^ "^^ rcMts in fee ^ 

Having premifed thus far, I fliall endea- 
vour to give a ftiort account of the nature 
and particular operation of this conveyance 
in transferring lands ; I muft therefore make 
a digreflion from the fubjeft of ufes, and 
confider feoffinents as deriving their pecu- 
liar force from the common law. In doing 
this, we muft make ufes a kind of feconda- 
ry confidcration, ; 

As feoffhicnts are the moft fimple, fb are 
they the moft ancient fpecles of conveyance. 
For the original method of acquiring proper- 
ty in lands was by occupancy 5 and the firft 
mode of transferring it from one man to an- 
othw, was by the public and folemn delivery 
oyer of the poflcflion, Upon this accounf. 

Lord 


Lord Coke *^ gives usdn exalttple of d C6h^ •• ^••^tt.4j.tfj 
Veyance at a very early period indeed, where* 
in the very operative word pye^ as in feoff* 
ments with us, was Ufcd* The conveyancfe 
he alhides to was that made by Ephroii t6 
Abraham, when he gave him the field of 
M^chpelah'K So when the kinfman of Eli*' ^"•*^**- 
ttielech gave unto Boas the parcel of land 
which was Elimelech's, he took off his^ flioef, 
and gave it unto Boas in name of feijin of the 
land (after the manner of Ifrael) in the pre* 
fence, and with the teftimony of many wit- 
neiles k. This mode of conveyance by a6t6al » Rmh, 4, 7,1 
delivery of the lands, muft have been very ^"^ *$.^««- 
early known among us. But it derived its ^ 
prefeht name cfl ferment in confequcnce of 
the iritroduiftiort of the feudal fyftem in 
England ; for' it is the donatio feudi according 
t6its prefent acceptation with us ^ At what i Co.Liit. 9, t; 
period, however, whether before or after the 
Norman conqtieft, we are to date the efta- 
blifhnient of the feudal tenures in this ccxin- 
try, has beta a point fomuch difputed, that 
it is fnipofflble to form a decided opinioA 
concerning that citcumftance without differ— 
ing^om-fome of the moft refpedable autho- 
rities, . I Ihall only obferve, that Saltern 
imagines, that feoffments were in praftice 
even before tlSfe Korman conqueft "*. It is *» sait. <3e Ant. 
worthy of the r^adet's notice, that the term ^"Jp''*,^^'«*^"*^ 
feodum^ <yt feof^ is not only applied to lands, 
and in corporeal hereditaments, but alfo to 
mere perfond inheritances. Thus, ih a con- 
vention made between tteni-y the Firft, and 
Robert Earl of Flanders, dated at Dover 
the i6, of the calends of June 1 101, where- 
in. 


• ; in» the Earl'edg^gfs .40 affift .IJ«nryt'4ai i^i<^^ 
dum ei defendpndHfn regwm Angiia^ centra 
omnei hmin^s^ qui pi^ete €t m^fi ffiffifU^ ^vA 
tlae King of England on his part, -cngagei to 
pay thejpari unoqmffti^ anno 40Q ptarcas ar^ 
l\l!9,\aa<JZg^^^^ ^^ f£oi>o ". Howcvcr, whcii we fppak 
o{ ^ffofment^y^e muft URcfcrftand the word 
Bs applying to a^o^vcyance of /^»</tf only. 
For Britten on this head tells us, that *' Dou 
^ft un nofme generjalt pkjs que xCt^fecfftmu^ 
car D<?;* eft generate a touites chofes moqbJe*, 
^t .fiiert 03pefele3, ^tftofftmnt eft liea^ fai;fqup 

^•-^^ ' , : A fcoffiiiaeait ijaaybe defined' to .be 4 .•coa'- 
vpyji^ce of €(^r pored hefedit^m,eij^s. ; ^ anoi*' 
•*her, \^ deliver iflg of the pofleffion, Aippn . ^ 
j»aComm Within a view of tlie ; her^dit^mentB fp con*- 
Bail, note I. ' veyed*. , Thi^cerenaony,i*fed in fiicha£): of 
co.Litta7^b,:j^jjygj.y^ is in 'OiHF law -pall^sd ///wfj? m^ 

The conveyance by feodum ^as inteodu- 

x.^ when tanben were fcacc^y 4pimaii|tisd witfa 

the ufe <rf letteis ; it was ^nec^flwy therefor^ 

dia/t it ihcHild be on due land oit near the lan^ 

in order that tlie i^^i^s of the jmaaqr migb^ 

be witneifes thereto^ who in thofe days 4^er* 

miaed in the Lord's, cwrt ail con^royerfiejJ 

* * Ba**>-4^3- relating tp fuch traaflatipn ^» . After ibeiwa*^ 

que^, dhaTters of fe^meot be^n to be in u£bj 

at :fif ft, however^ they were drawn iip in «q 

^ r^Qgular forni ; nor was there any twfocmity 

Co* Liu" 17 t!b. in the. ftyk, till the retg^a of Edward iftr. 

Still the ch^ter of fei^ment was by no mean$ 

' * Ba. ab. 483. a i^oeflary piart icHT. tthc. ponveyance « : jttough 

w-e^may naturally coiiiclude, fha;t rmen &und 
h^f eK|^eriK^j^:e, ^\ it wa^ the iuoift i^x^ way 

to 
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f6 Authenticate, and fecure the titles to thrift 
property* At t,\\ times loo, a livery of feifin 
Jhnade in purfuance of a charter, was lefs 
Kable to difputcs concerning its validity, than 
that mi)de 6ti a gift, or demife without a deed. 
The conveyance of feoffment in wrinng 
ferved, as Bfafton obferves, t ad perpetuam ^ ^^^^/^'^^^ ^* 
tnmoriam^ propter binvem howinum . vitam^ et ** ' ^^' 
at fiActlius provari pffit Aonatio. The legifla- 
furehas, however, rendered a charter of teoflP- 
ment equally as neceflary as livery of feifm. 
For now there can be no conveyance of 
fends, or heredttatientsj for mdre than three 
years, withput wriring \ ..^ar.i.ca- 

^ To every feoffment, whether made to 
cfftate aneftate in fee fimple, fee tail, or for . . 
a man's dwn, of for another's lifej fivcry of 
feilin is indifpentably neceflary ^ : and it pro- ^shcp.T.ao^. 
pctiy dentites the wtllingnefs of the feoffor to 
^t with, and the feoffee to. receive, the 
dlate, whereof the feoffment is made ^. * Weft Syn*. 
This livery of feifm is divided into iUp^'\*;^*«'' 
ttxj in deed^ or livery within vieWy or in 
iaw. 

• Livery in deed iS performed by the feof- 
for's coming upon the land (all otiier perfons 
being out of the ground) and delivering to the 
feofl^ a clod, branch, or turf, there growing, . 
** In nanie of feiiin of all the lands and tene- 
ftiehts cbntained in this deed y :'* or livery in ' * ^<«a- !«$• 
deed may be given by the feoffor's delivcr- 
iiig the charter trpon the land, in the name 
df livery of feifm of all the lands comprifcd 
in the deed^; ot by ^vords only^ without ^^ c, ,jg,^ 
toy ad of delivery, as if the feoffor, being 
^ Upon the land, fays to tl# feoffee, ''* I am 

content 
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C6ntent that you ihould enjoy thefe lands ad^ 
* i Roll. tb. 7. Wording to this deed*. But in all cafeSf 
I'ro^s, b. where the delivery of the charter is to ferv6 
9 Co, 137. b. as livery of feifin, it is neceflary, that the 
jic. 8o.%i.t. charter fhould be delivered in the named/ 

^^L' 8 '^i^^' ^^* ^^'^ ^^^ otherwife it will ferve 
** *** a$ a delivery to perfeft the deedy and not ad 
Ihery of/eijn. If the livery of feifin be of a 
houle, the feoffor muft take the ring or, 
latch of the door (the houfe being quite 
empty) and deliver it in the form above men-^ 
tioned ; and then the feoffee muft enter alone^ 
Ihut the door, then open it, and let inth^ 

*ftComm.3i$. others c. 

Co. Liu. 4». a. Ijj all ^^afes of livery, of feifin by deed^ a 
man may fcither give or receive it by at^ 

*Co.LUt.54.a. torney ^. The power to give and receive the 

ft Roll. ab. 8. livery muft be by deed, in order that it may 
appear, whether it be purfuant to the au-^ 

Y Roll. ab. 8. thority f^ If the deed of feoffment be a deed 

poiJ, the lettef of attorney /nuy be contained 

in flich deed ; bUt with refpedk to a deed »r- 

tC0.Litt.51b. j^fiied the cafe is different f. The power of 

Eiiz *905. ^''' attorney mull be executed both in the life-' 

iRoiLab.8. time of the feoffor, and the f^o^ee^. Itis 

iCo.LitLsi.b. faid, that when the king made a feoffment^ 

he ufed to ifliie his writ to impower his 

fheriff or other perfon to, deliver feifm: ia 

* Buti. note i. time other great men did the feme 1 and this 

Go.Litt.t7i.b. . A T ^ /? .L^ 

Sec further as circumftance gave rife to powers c«^ attor^. 
r-o'^^r^ uoT. ^^y *"• ^^^ livery within 'Oicw^ or in law ^ is 
Dcy° Co \iu.' wh;^n the feoffor is not aftually on the land, 
fa.b.notei (5J. \^ the Houfe, but being in fight of it 

B. 3. fays to the feoffee**, " I give you yonder. 

?Po?kxr*^^* houfe, enter and take poffefljon i*'^ or by deli- 
aBa.ab.485. Verlng a charter ^f feoffment widiin view 

fays, 
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J^ySj ** I will that you have the lands that 
you fee there, which are comprifed in this 
deed »." There is this inconvenience attend- * * ^°"- *^- ?• 
ing this itiode of livery, viz. no freehold can 
be vefted before an aftual entry madcrby the 
feoffee *** Therefore, in cafe of the death of ^ ^o. Litt. 
leither the feoffor or feoffte before the entry, 
the livery is void '; It may poffibly happen, * Co.uit.4«.k, 
that the feoffee is prevented from making 
an adiial entry by bodily fear ; yet ftill he 
may 'make his clarm^ as near to the land as 
he dares venture, which will be fufficient to 
veift the poffeffion.in him, and render the li- 
very complete ™. It muft . be obferved, that *" i Roii. ib. j 
no livery within view can be made or re- ^-^'"^s-^. 
ceived by attorney "* •Co.uu.ja.b, 

If a conveyance or feoffment is made of . 
feveral villages in one county, and feifin is 
given of parcels of the land^tn one town, 
in the natne of all the lands in that town, 
and in other towniS, all the lands of the feo^ 
for in that county wi{l pafs ^ But if a feoff- * ^'"; ^- ^*^* , 
ment is made or lands m different counties, Pcrk. r. %i6. 
livery rhtift be made iri each of the counties f. ? aRoii.ab.u,* 
However, with refpedt to livery within view, p'^^*- ^ 
it may be naade of lands lying in different 
counties <i. So too if livery is made in. the ^^^•^'"•4j.b; 
nanie of the whole of a manor which ex-* *•* -^ 
tends to two counties, livery in one county is 
fufficient ^ Where lands are let out on'P"*'-^*»7* 
Icafe (though in the fdme county) as many 
liveries fhould be made ai there are tenants 5 
for ho livery can be made without the con- • 
fent of the tenant ; and the confent of one 
tenant is not the confcht of the jvhole *. • Dyer i s. a. h* 


This 
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This cercntofty of livery was firft mftitut^d , 
that the pares of the county might, upon any 
difpute concerning the freehold, be able to 
UBa.ab. 486. judge m whom the rtg^t was ^. Hence no 
eftatc of freehold can be made to conimcnce 
infuturo by feoffinent and livery immediately 
*Co.utt.4i7.^iven thereon ^ But on the creation of a 
5C0. 94. h. freehold remainder^ where there is a prcced- 
% Vent. 104. ing eftate for yeairs, as a Icafe for three years 
to A. remainder in fee to B. here if livery oT 
feifin, which miift be in deed^ is made to A: 
the freehold is immediately created, and vcftecf 
lulTTo'^^'^^" B. during the continuance of A/s term ^/ 
vide fuprt. For this is an efiate, though to be eiljoyed 
infuturo^ yet ccaiimencing 7>i prefenti. Buf 
there would be no notoriety of evid^ice, if 

after livery made the fre^yld ftill remained 
•^a Ml. ab. 7. J j^ ^jj^ f^g^j. ^ . ^j ^^^^ ^ enfeoS B. in fee, 

Cro.Ei11a.344. his cftate to domfncnce (even years from thaf 
times, or after die feoffbr^s death. In fudt 
eafe the inveftiture would rather create than 
|jrev6nt uncertainty. 

If liveJry is made to a leffee for yearSy 
feniatndcr to the right heirs of B. this livery 

*Co. Lift.ai;. 'jg y^j^j^ becaufe nvno efi hares vJventis y ; and 

becsufe it ij a rule, that no contingent ife- 
tnainder can be fupported withput a preced- 
ii^ efliate of freehold to fupport it. But if 
A. leafo to B.^ for years, an condition if S. 
pays him a certain fiim on fiich a day, then . 
B» to have the fee fimple, upon livery of 
• Litt. f. J50. ^j^ iQ g ^^ freehdd pafles to UmK 

But if B. had- an eftate for I^e^ with a like 
ccmdition, tibe livery would not have cariietl 
the inheritance, till tlie c^mJkibtt \f^t per- 

•ccwtt. formed ^ 

"''•**• . A^ 


J 
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As the defign bf livery Is to denbte did 
cnange of pofleiTion^ it mud follow, that 
the pbfTeffion, which is delivered, ftiould be 
Vacant. Therefore, it is generally true, that 
every feoftbr fliould have aSuat poflcffion » : *Co.Litt.48.bi' 

land where a man has let his lands out on pye^^33!'il^bf' 
leafe, or has them extended on a ftatute P«>- £»«. %%%i 
merchant, &c. he canriot, whilft the leffee or ^" '*' ** *"• 
conufee is in pofleilion, make a valid feoff- 
ment, aild livery dt them ^. But this muft * vide the 
he underftood where tlicy are averfe to fuch ^^^^J*^**^ 
feoffment and livery \ for wher^ they confent 
to it it is clearly good ^i feut in fp^kiog of* c?o.Litt.4$.iu 
ieflees for years, tenant at will and at fuffer- ^il^^^ig'iL 
iance are not included ; for their confent ts p*!«<* ^^nfeni. 
by no means neceflary *. Though the feof- ^ Itdii. tb; 5. 
for's lands are out iipoii leafe and extended, t^ Ron.«o. 4* 
yet if he can obtain 9, clear and aftual pof- '** ^' 
leflion {though they dlflent) tlie livery is 
vilid \ and it is IrtUnaterUl, wbeliier fuch pof- 
feffion be gained by the leifee's own abfence % * ^n. W.^? 
br by his oufter by the focrfFor t Yet in thofe ' Moor, 91. * 
(cafes of oufter, and dbfence of the lefljbe,'***^* 
the porfefflon of any pdrt bf the lands by the 
Wife,' children, or fervantii of the leffee, has 
been deemed fu^cient to avoid the livery *; '^•,^*^"'*''^* 
And as the fervant is fuppofed to aft for thepye^ ij***^* 
benefit of his txlafter, even his perrijiffion »"• f«*^- ^^' 
Wlnot make good the livery *», though, in-***Ron.tb. 5. 
deed, the (ubfeijvent cbnfent of the mailer 
win K As the cattle or other animals bf the » iwd. 
leflee continue not in the Unds, oHim pofr 
fidendl, as a fervant dught to do for the beneflt 
of his matter, they cannot fill the pbffejSion, 
fp a$ tp prevent the livery ^. ^cbLUt^Lb; 

P ^ A charter 
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A charter of feoffment was found partku-' 
larly ufeful, in pointing out the certainty of 
the limitation of the eftate. intended to be 
conveyed by the feoffment and livery^ whe- 
ther that eftate was in fee, in tail, or for life v .^ 
for parol limitations, at the time the livery 
was made, muft ever have been liable to ob-» 
. jedtions and difputes. Yet it has been held^ . 
that a parol limitation in making the livery 
would alter and correft the limitation made 
in the charter of feoffment. Thus, if the 
charter was made mfee^ and the feoffor de- 
livered feifm for lifey the feoffee could hold 

iCo,Litt.«z.fc but for life '. But at the fame time^ as the 
livery was indorfed, as it always fhould be,' 
it prevented any uncertainty. However, in 
this cafe, if the livery was made for lifcy 
fecundum fcrmam chart^e^ the feoffor would 
neverthelefs have had the fee^ becaufe ther 
livery then had a reference to the deedy 

•*Co.Litt.48.a. ^[,1^^ limited the eftate in fee '"^ 

Thefe remarks, it is hoped, will afford a. 
fufficient knowledge of the general rtiles re- 
lating to livery of feifm. For, according ta 
the prefent difufe of thrs conveyance by . 
feoffment, there ate very few other cafes to* 
bj2 found on thk fubjeft of any real ufe. 
Thofe, however,, who wifh to fearch more 
minutely into this learning, are referred ta 
the authors eked below*. 

This mode of -conveyance by feoffment iy 
certainly now very rarely reforted to. Upon 
this account a more thorough inveftigatione 

in 

♦ Vm. ab. tit. feoff.* a fta. ab. feoff, i Roll.- ab. feoffC" 
Com. D'ig. %off. Weft. Sytob;. pi. i. f. %^^ to %^^ 
Shep. T. 19^ to ai;. 
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Mi the foregoing pages, of the manner of giv- 
ing and receiving livery and feifin, has been 
thought unrieceflhry. Still, however, it is , 
not an ohfoUte conveyance ; for in fome cafes 
BO other afllirance can at all, or at leaft fo 
well, effedluate the purpofe for which it is 
intended. The operation of this conveyance 
then by feoffment in thofe particular inftances 
will be the fubjeft of our* inquiries. Sir 
William Blackftone, I muft obferve, com-^ 
plains of the want of notoriety in all of our 
modern fpecies of conveyances, and laments 
the difufe of public inveliiturcs. This is the 
general remark of almoft all of our law wri^ 
ters«. But perhaps the inconveniences arifing • videHiUnote. 
from the prefent manner of conveying pro-- *^^* ' *'^* 
perty are not more prejudicial to the com- 
munity at large, than the antient one of con- 
veying by feoffment and livery of feifin; 
efpecially if we confider the manv and nice 
laws rekting to livery of feifin, the omiflion 
of any, in the making of which, might vitiate 
a deed, or at leaft it might drive the parties 
into a court of equity for relief But in the 
conveyance by leafe and releafe, bargain 
andfale, and covenant to ftand fei fed, all the 
niceties required in making livery of feifin 
are avoided. Tliough indeed thefe latter 
conveyances are of a more clandeftine na^- 
ture than feoffments, yet in many refpeds 
they are much more ufeful and convenient, 
not only to the parties themfelves, but to 
praAitioners. If, for inftance, a charter of 
feoffment is figned, fealcd, and delivered, 
ftill it is not perfcfted till livery of feifin is 
^ade i a^d poflilply, if the lands are at a great 

diftance, 
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dWlaricc, or the attorney to deliver fetfln h 
Idle, the feoffor or feoffee may die before 
jivery of fcifin is made, in which cafe the 
deed is utterly void. But in thefe convey-i. 
ances to ufes, the ufe is executed in the 
grantee by the veiling of the ufe^ without 
the trouble of an adtual entry by the grantor 
or gratltec. 

It may not be improper here to notice 
the operation of a feoffment in barring coH^ 
tsngent remainders. This quality, though 
annexed to a fine and recovery, is not af- 
fixed either to a bargain and fale, leafe anc| 
fjwiif. »45. rcleafe, or a grant ^, In Archer's cafe% 
* *^°-^^- '• where lands were devifed to A, for life, and 
, to the next heir male of A. and the heirs 
male of the body of fuch next heir ma^lo 
(which limitation was deemed a cdntingent 
remainder to the fonof A.) it was held, that 
the feoffinent of A. deftr6yed the contingent 
remainder to his next heir male, So too if 
there be a tenant for life, remainder to the 
right heirs of J. S. and the tenant for life 
makes a feoffment during the life of J. S. here 
the particular eftatc for life is determined, 
and the contingent remainder to the heirs of 
*Uu.Rfp.i^«. J. S. deftroyed^ But here we are to ob-- 
ferve, that it is a rule, that every a<fl vvhich 
a tenant fbr life commits to the deftruftion 
of his particular eftate, is a forfeiture of that 
TGo.Liit.ftsi. eftate ^. And though in the preceding cafes 
^ the contingent remainders are deftroyed, yet 

as the tenant has done a tortious a<St, his 
icftate is liable to be forfeited. The ^ueftion 
then will be, who is to take advantage of 
^iff forfeiture, '^h^t point, though once 
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much litigated, is now pretty clearly fettled : 
it is agreed) that where an eflate for life is 
limited with a contingent remainder over in . 
fee^ 2l\\ fubf^quent remainders mull be con- 
tingent alfo; and confequently a feoffment 
made, or recovery fufFered by the tenant 
for life, will efFedkually bar all the remain* 
ders in contingency v. But then, according " * s»ik. t«4. 
to a rule, that where the remainders are ^Q^^f^^''* 
limited in contingency, the fee fimple of the Lord Raym. 
knds remains m^t grantor^ till the con«: *®^' ^' ^* 
tingency happens, when the tenant for lifi? 
makes a feoffment, or fuffers a recovery to 
bar the contingent remainders, the grantor 
gnd his heirs may enter for a forfeiture *. « i p. w. 50$. 
To conftrue the fee fimple to remain in the ^J^J;^^^ 3^ 
grantor, and his heirs, after a limitation of aardifton, 
^ contingent remainder in fee^ is to favour a 
rule, which we before have liad occafion to 
mention, when treating of the dodtrine of 
ufes ; namely, that fo much of a ufe as a 
man does not difpofe of remains with him j 
therefore, if a feoffinent is nude in fee, to 
the ufe of the feoffee for life, the remainder 
of the ufe in fee undlfpofed of refults to the 
feoffor. To apply then this rule to the li- 
mitation of a contingent remainder in fee : 
if a n>an makes a feoffment^ fuffers a reco- 
very, levies a fine, or conveys by leafe and 
releafe to A. in fee, to die ufe of B. for life, 
remainder to the ufe of the right heirs of C, 
who Is then living ; Ln this cafe the life to B, 
for life is executed by the ftatute ; but as 
there is no perfon to anfwer the defcription 
of the right heir of C. whilft C. is alive, the 
Jimitatipi\ of the ufe to die right heirs of C, 

caQnot ^ . 
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cannot be executed, according to the cxprefi 

• Vide fopra, ^ojds of thc ftatutc * . As the ufe then does not 

execute in ceftuique ufe in contingency, it 
muft then remain until the veiling of thc 
contingency in the grantor j for until that 

• Co.Litt.i3.a. g^^ j^^ jj^g ^^^ difpofed of it. Lord- Coke * 

has exprefsly direfted this conftruftion to bfe 
made, and I have particularly endeavoured 
I TJq ["5"' ^^ explain the reafons of it in another place ^. 
It is; unneceffary to add, that if B. in the 
above cafe fhould die before C. (in which 
• cafe the rernainder to the right heirs could 
never take efFeft) then the remainder of 
the ufe in fee would remain and be executecj 
in the grantor. This, indeed, is hut adher- 
ing to the cafe of a grant at common law, 
for if a lea/e is made to A. for life, remainder 
to the right heirs of B. and A< dies, living 
•4pu.tb.418. B. the grantor (hall have his lands again c, 
u H.Vii.\. Howevei:, in the cafe of Vick v. Edwards d,, 
f 3P*w. 37*. where lands were devijed to A. and B. and 
the furvivor of them (which limitation gave 
a joint eftate for life to A. and B. with a 
contingent remainder to the heirs of the fur- 
vivor) in truft to fell, Lord Talbot is re- 
ported to have faid, that the truftees might 
pafs a good title to a purchafer by a 'fine, 
without the heir of th? teftator joining in fuch 
fine, By this conflruftion Lord Talbot 
feems to have thought, that the fee fimple 
did not remain in the heir of the teftator, 
till the contingency happened, by the death of 
A. or B. : for otherwife the fine, without the 
concurrence of the heir, would not have 
tarred his title of entry for the forfeiture, 
according to the^jnaxims juft mentioned. 
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l^uit- this, opinion, in the cafe of \nck and 
Edwards, is certainly objeftionable : for in 
the cafe of Carter v. Barnardifton, it was de- 
^irmined, that whfre the inheritance is de- 
vifed in coptingency, it defcends to the 
teftator's heir at law, tilL the contingency 
happens, if not ptherwife difpofed of c, «vMciF«inie, 

It is obfervable in thefe cafes,' that if the ^^^J|j^*^* 
donor, or his heir, or the heir of the teftator 
(in the cafe of a deyife) i$ willing to join in a 
conveyance with the donee or devifee, they 
can by a Jeafe and releafe, or bargain and 
fale, cfFeftually deftroy the contingent re- 
mainders, and transfer a good title to a pur- 
chafer e' % this method the life eftate iSfBati.notef. 
merged in the reverfion, which always de-^'^^'^^^^'^''*- 
fl:roys the mean contingent remainders ^K ** * saunff-asd, ^ 

When there is an eftate limited for life, 
with a contingent remainder in tail to the ijfu^ 
of tenant for life, remainder over to another 
in fee, i(i this c^fe the remainder over in fee 
is not contingent^ but V€fted\\ and differs ' 3^if«a>*4l. 
therefore from the cafe where the contingent 
remair^der after the eftate for life is in fee ^ and 
not in tail Thus ^, if an eftate is limited to* Docv. Rra- 
A. for life, wjth a contingent remainder /Vz !^^j,^']^*^^ 
tail to his iflue, remainder over to B. in fee ^ 
if A. makes a fepfFment, fufFcrs a recovery, 
or levies a fine, the contingent remainder tp 
his ifllie is totally deftroyed ; but as p. has a 
^ipejied remainder in fee, he may enter for a 
forfeiture. Here too, if B. the remainder-; 
rnan, and tenant for life, join in a commoq 
conveyance of leafe and releafe, or bargain 
and fale, the intermediate contingent remain- 
ders are annihilated, notwithftanding each of W- 

them 

• • * 
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Aem gives fuch eftate only, as he lawfully 
may grant, and though there is no divefting 

US<iwd,j8(j.^f any of the eftatesi. For whenever the 
particular eftate or inheritance unites by the 
conveyance, or adt of the parties, the parti-* 
cular eftate is merged in the inheritance, and 
the mean contingent eftates ate deftroyed. 
But if there be tenant for life, with a con tin*' 
gent remainder in tail, with a limitation in 
the fame conveyance to the right heirs of tfie 
tenant for life, though the eftate for life and 
the inheritance are vefted in one and the 
fame perfon, yet they are not fo executed in 
him as to merge the particular eftate, but 
executed yJ/i /«orf?7 upon condition to open and 

^ 1 ?earae, feparatc, when the contingency happens^*". 

Wti4^ T^J^^ ^^^''^^ ^^ ^^ feoffees in fee is,, as it 

were, a foundation to build ufes upon \ and 

when this foundation is properly laid, the 

feoffor may model and fhape the ufes into a 

variety of forms. Thus we meet with fpring-» 

Ing, fhifting, and contingent ufes. There is» 

however, a fpecies of fhifting or fpringing 

ufe, which we have not as yet noticed, and 

which takes effect by the execution of a 

power or authority j-efejved to a particular 

perfon. Thus are powers of revocation and- 

f Vide Mo«r, appojutment '. When the ufe arifes from aq 

#?^«.p!.84i. ^^^^ provided for by the deed, it is called a 

future, contingent, o^: fpringing ufe : of this 

kind are the cafes mentioned in a former 

fi.-^ ... •« psge. But when the ufe is to arife from the 

156. a£l of fome agent or perfon nominated in the 

deed, it is called a ufe arifmg from the execur 

tion of a power. In fadt, as Mf. Booth ob^ 

» viif Mr. B.'s ferves % .bpth J^rc future, or contingent ufes 




liU the aft is done ; and afterwards tliey are, «<* •f HUi, 

by the operation of the ftatute, aSlual eftates. 

It will be ncceffary, therefore, in this place 

to consider the nature of powers in general, 

and the force of this fpecies of conveyance 

by feoffment in extinguifhing fuch powers. 

Powers are ufually divided into powers <•<?/- 

laferaij in ^ro/s, and appendant. Powers col-- 

lateral are fuch as are given to ftrangers, 

who have neither a prefent nor a future 

inter^ft in the land «, Thus powers to raife, •* C0.ut1.a37, 

or limit ufes, when referved to ftr^vngers, Hard.4i$. 

SLttttitrtly collaterah. Such powers, as are ^ Hard. 41$. 

merely collateral to the land, it is agreed, c«,v: at thVcai 

cannot be releafed, of extinguilhed by feofP-ofHji shc|%. 

ment, fine, or any other conveyance p, Nei- Sooc. 

ther can the perfon, who has fuch a power • i co.ni, #. 

referved to hrni, difable himfelf from exercif- *^^" "*' 

ing it. Therefor^, if a ftranger, with a power 

of revocation, makes a feoffment, levies a 

fine, or fuflfers a recovery, and then revokes, 

the perfon claiming under the revocation 

is in by, and immediately under the original 

fettler ; and therefore, as he does not claim 

under, fo he is not barred by the ad of the 

feoffor, conufor, or recoveree*^. Or if a!,^"*; °''*/.'' 

ftofnnent be made by A. in fee to divers iCo.ii*.», 

ufes, with a provifo, that if B. (hall revoke, 

the ufes fliall ceafe, there B. cannot releafe the 

power-, and a fine levied, or a feoffment 

made by him, will not extinguiih it : for the 

power of B. is merely collateral ; and the 

land does not move from him, nor is the 

party in by him, nor under him **. So in the ^ i Co. 174. 1^* 

pafe of a power to executors to fell, a feoff- 

g)ei)t niade by them of the prem^ffes will not 
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cxtinguHh their power, but they may after-. 
*»^-^'7o. wards fell notwithftanding ^ Thus too in 
» I Atk. 474. the cafe of Willis v. Shorral % Lord Hard • 
wicke held that a power, velted in a ftranger 
to create a term of years for raifing a fum of 
money upon a certain event, could not be 
barred by a feoffment made, or fine levied 
by the perfon vvho claimed the lands, fubjeft 
to the power. In the cafe of Saville v. 
ViP.w. 778. Blackct ^, where A. was tenant for ninety- 
nine years, if hefliould fo long live, remain-, 
der to truftees during the life of A. to pre-» 
ferve contingent remainders, remainder over, 
with a power for A. to charge the lands with 
divers fums of money ; Lord Macclesfield 
held, that this power to charge the land was 
merely collateral. He however held, that a 
recovery, fuffercd by A- the truftees, and 
remainder-man in tail, would effedually de- 
ttroy the power. Bit he was of opinion, 
that if Aj had ajftgned over the whole term, » 
the power of charging would have ftill fub-^ 
fifted. 

A po\yef in grofs is fuch as is given to a 

man, who has an eftate in the land ; but. the 

eftate to he created under the power is not to 

commence, until the determination of the 

T Giib.ufcs, eftate, tp which it relates ^. Thus if there be 

Bti^i.note I. tenant for life, with a power to make a join-^ 

^^- ^*" 344.^- ture on an after-taken wife; this power is a 

»ibid. ppwer in^r^^; fo is a power given to a 

tenant for life to make a leafe to commence 

after his death, to raife portions for his 

"^iib.ijrcf, daughters ^ Now if the tenant for life in 

'"**• thefe cafes makes a feoffment, by which he 

acquires a tprtiou;^ fee by diffeifm, the power 

■ ' is> 
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k thereby entirely extinguirtied y.^ tor afe^^*'^ ^«^* 
the powfer is to take cffed out of the remain 
ders, he prevents the execution of it, by dif- 
pofing of the whole fe^in and eftate by the 
feoffment ; but if the tenant for life with 
fuch a power conveys only bis life eftate, 
then it feems, that the power is not eXtin^ 
guirtied : for the execution of the power does 
not fall within the compafs of the lifeeftatei. 
Therefore, if the tenant for life conveys by 
leafe andreleafe/«/^i?, or bargains and fells 
in fee ^ or covenants to ftand felfed in fee, h^ 
does not by any of thefe conveyances de*- 
ftroy the power ; for it is their nature only to 
pafs what the tenant lawfully might pafs *. ' ^*''- '*'*• 
it was faid by Lord Hale*, in the cafe of*Hir<L4i6, * 
Edv/ards v. Slater, that a power in grofs may be 
deftroyed by a releaf^ to the perfon in re-*- 
niainder'. So if there be an eftate for life 
limited to A. remainder to fuch ufes as ht 
ftiall appoint, remainder to A. in fee ; here^ 
as the whole fee is in A. the tene-tenant, 
fubjed to the appointnient, if A. convey^ 
the fee by leafe and releafe (which he may ' 

lawfully do) he will thereby extinguifli \ht 
power *». <*nuti. fiotei. 

The reafon why a feoffment bars a- power co.Li1t.34z.*>- 
in grofs, arifes from the forcible operation oft. 
that conveyance ; for it not only difturbs the 
fcifm, out of which the ufes under the power 
are to arife ; but it alfo has the peculiar qua- 
lity of excluding the feoffor not dnly frorti all 
frefent, but alfo allfuiure rights and titles. 
Upon tins account it was, that if the huf- 
band made a difconti nuance of the wife's 
land, and had taken back an . eftate to Irim^- 

and 
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lUid hk wife, by which the wife was roiiittec^l 
and they had Iffue, and the wife died, yet the 
hufband (iKould not have been tenant by the 
curtefy; for he had cxtlnguillied his future 

* 4 u^n. 135 . right by the livery ^ 

eitcssH. 7. 1. Powers 6f rei)ocatioH are alfo ternied po^frers 
in grofs. And in cafes where there i^ tenant 
for life» with a. power to revoke the old, and 
to limits and appoint new ufesj a feoffment 
ihade, a fine levied, or recovery fuffiered, will 
entirely extinguifli the power* So if" A* 
ttlakes a feofmlent td dfvers ufes, with a 
power of revocation referved to A. ; here if 
A. makes a feoffmwt, levies a line, or re^ 

* » Ca» 1^4. a-|eafei4, the power will be e?:tinguilhcd ^ It 
/ muft be obferved, that if there is tenant for 
life, with a ppwer of tevoCatian, temaindeif 
over, if tenant for life, \Vithout revoking the 
old ufe^i makes a feoffment in fee, &c. thi^ 
regularly rs a forfeiture df his life eftate, and 
not a proper revocation and e^iecution of the 
power. Therefore^ in the cafe of Herrii^ Vs 

* t Vent. 368, Brown ^, where A. tenant for life, with feve-- 
Jliiower, 185. ^al remainders over, with a power of rcvbcx-j 

tion, levied a fine, and then by a deed fealed 
ten days after declared, the ufes of the i^ne^ 
\vhlch deed had the ebrcunlllances required 
by the povircr ; the queftios vir^s, whether the 
iinie ejctinguiflled the power, and.thereby fbr-< 
felted the eftate, or whether the fine and deed! 
fhould be taken as one conveyance, and fo 
h^ a good execution of die power ? In the 
king't bench it was held, that the fine ex-. 
tinguilhed the power, ar^d that the deed came 

* Carth. 13, too late. But this judgment was rcverfed * 

iu the exchequer «hasiberi where it wa* 

deter* 


\ • 
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determined, ttiat ttie fine, and declaration cif 
the ufes, were to be oonfidered as one con* 
Veyance, and operated as ,an execution, and 
not as an e^^tinguiftiment of^ the powers 
that ' a fine alone, without a deed to declare 
the ufes of it, would have extinguifhed 
the power ; ytt it was otlierwife where there 
\vas a deed declaring the intention of the 
parties. 

So in the £arl of Leicefter*s cafe ^, where » 1 Vent. ijl 
A. levied a fine to the ufe of B. and his heirs 
for payment of debts, referving a power ta 
liimfelf (viz. to A.) to revoke the ufes by 
any writing indented, or by his laft will, fub- 
fcrlbed with his hand, ftnd fealed with his 
feal. Afterwards A. covenants by wr{ttng» 
fealed and fubfcribed as aforefaid, to levy a 
fine to other ufe« ; and after the covenant, a 
fine was levied accordingly. It was refolved 
by the whole court, that the deed, and 'the( 
fine, takeil tcjgether, fcrved aS a fufficient 
execution of tne power* 

But in Djgge's cafe *, where A. being te- 1 1 co. 173. t. 
tiant for life, with remainders over, with a **^» ^^^• 
'powtr of revocation and of appointment 
lipon fuch revocation, by bargain and fale 
reveked the old ufes, and limited new ones i 
but before the bargain and fale W4§ enrQiled^ 
A. levied a fine.: it was refolved, that as the 
fine was levied before the deed was enrolled^ 
and confequently before its completion, the 
power was extinguifhed. A feoffment would 
nave had the fame operation in deflroying 
the power, as the fine, as appears from Al- 
bany's cafe ^ »» I Co, < 10. bi 

Aper-tZ-^^'^i. 

* Moor, 6a J. 
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A perfon,' who has a pow6r of rcvocatkjrt 
referved to him, may rcvckc part at ohe 
time, part at another, and fo of the refidue, 

« t Co. f 73. b. till he has revoked the whole \ But a power 

Moor,«os. ^f revooation can only be once exercifed, un- 
lefe a new power of revocation is referved, as 

^ I Co. lyj-b. to the lifes newly limited ^, As a power of 
revocation may be exercifed, as to part of 
the land, fo may it by feoffment or fine ' be 
deftroyed as to part, and yet left good as to 

'Moor,dos* therefiduei. 

, . We are here to obferve, that if there be te^ 
nant for life, with remainders over, with a 
jx>wer to revoke the old ufes ; yet if there is 
jio power referved to him to limit new ones, 
he cannot, by the fame deed with which 
he revokes, nuke a new limitation of the 
ufes, unlefs there be new words of conveyance^ 
or a covenant to Jiand feifed^ on conjideratioH 
expreffed in fuch deed of revocation. There** 

sM^^aToIV ^^"^^ ^^ ^ ^^'^ °^i where A. fuffered a recovery 
to the ufe of himfelf for life, remainders over, 
with a power of revocation referved to him- 
felf: A. revoked the pld ufes, and by the 
fame deed limited new ones ; but in limiting 
the frerti ufes, there were neither of the requi* 
{wt^ juft mentioned: the court held, that it 
was true, he might by w/7/, or any new con^ 
Veyance^ have made a new difpofition, and 
even if in the fame deed there had been a neio 
grunt ^ or new covenant upon confideration ex- 
prefl^, it would have been fufficient for that 
purpl^e : but as the tenant for life had mad^ 
only -a declaration^ by which he had limited 
iiew ufes, as under the recovery, fuch decla* 
ration: was void j for the ufes of the recovery 

were 
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^Or? full before, and the power was only t6 
Vevoke^ and not to limii Hew nfes. But if 
the power is not biily to revoke^ but alio 
to limit ne\^ ufes, then it feem?, that the 
revocation of the oldl, and the limitation of 
jhe new ufes may be effected by one and 
the fame deed, without a new grants or cove- 
nant to itand feifed oh conlideration ex- 
prefled". , , »iCo. 174. «; 

• If a conveyance is made to one for life, ^~'' *®^' p*' 
remainders over, with a prefent, or (accord- 
ing to the caft of Standen v.. Bullock «) a\3Co. 81. li 
/«/«/•<? power of revocation and ther the tenant **'**** 
for life, without revokihg the forpier uf^ 
bargains, and fells in fee to a purchafer, tjie 
ftatute 27 Eliz. c. 4. f. ^. make$ void the 
conveyance, by which the p6wer is created, 
ias againft the purchafer: or rather, as it has 
been exprefled, it fupplies the office of the 
perfon, who ought to have revoked^ but did 
hot p. fiut in the cafe of Bullock v. thorne q J,^*^'* ^'^* 
(whicli appears to be the fame cafe as is cited viiie3Co.8a.y* 
in Coke's reports, iinderthe nanie of Standen '^^'''^* «• 
£hd Bullock) it was agreed by the judges, 
'' that if a perfon, who has a power of revoca- 
tion, extinguilhes or fufpends that power of 
revocation for ^pari only. He niay ftill revoke 
as to tjie refidue of the ufes ^ According to ^ j^^^, ^, j^ 
this opinion of the judges, we may vettture 
io conclude, that if a tenant for life, with a 
power of revocation, makes a leafe for years^ 
• br indeed for life^ he may notwithftanding 
fexercifc ills power of revocation, as tf the 
refidue of the iifes, after the determination of 
the leafe for years, or life •. t Vm© ,p:w. 

d Powers ;7«; a»^o 

- T. Jones, 3^*, 
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lowers appendant (which arc ^Ut^yiin* 
nexed to the' effate) are fuch as are to be 
created, and take cfFed during the conlinu-' 
Co lJ* ■•'* J^' ance of the cftate to tvhrch they are annexed ^ 
•14». 'Qf ^hjskind, iare powers referveci to tenants 
for lives to make leafes. With refped .t6 
' thefe ipowcrs, as they cannot be transferred 
over, or even be executed by artotfjer.as at- ' 
tomey, it feenis that any conveyance, which 
^A(?/fy' transfers the eftate of the tenant for 
\ afiK ab^jli. fife, i«tift eniirely deftroy them ^ therefore 
%'p.vi^.778. -not only a feoffment^ fine, or recovery will 
have this operation, but alfo a bargain and 
fale, leafe and releafe, covenant to ftand 

V^XT'^' f^K^d' '^^ affigriment ^. However, if the 
tenant for life, with fuch a power, makes ait 
conveyance, by which he does nof part with 
liis whole life eftate, then it is agreed that the 
power is not extinguifhed. This is explained 

* Dong. Rep. I'n 3 latc cafc ^ ; whcre A. being tenant fof 

R^cn'.* effect* of ^^^^-f ^^^^ ^ power to make leafes, conveyed 
Haiiv.Bttikc- his life ellate fey leafe and releafe to B. and 
^^' his heirs, in tritft to apply the profits in pay- 

ment of an annuity to j. S. during A.'s life,. 
and iht/urplus of the rents and profits to A. 
The year fallowing A. conveyed his eftate ta 
triiftees' for ninety-^ine y ears^ if tie fhould fo" 
long live, for payment of Ms debts ; Ayith ^n 
exprefs referyation of all leafes granted, or to 
he granted by him. Afterguards A. made af 
leafe purfifant to his power. The queftiorr 
therefore was, whether the firjl conveyance 
to B. deftroy ed the power. It was argued, 
that by the conveyance to ti. the power was 
extinguiftied, fo far as refpe^ed A. as effed-' 
. . tually as if a feoffment had been made, or 

rcc6- 
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fecovery fufFered. It was alfo fuggeftea that 
if the fubfequent hafe to A. Ihould be cfta* 
bliflied, the decifion would fliake a great 
many titles ; for that conveyancers confider-^ 
ed the grant of a life^ eft ate cxtinguifhed a leaf- 
ing power; referved to the teilant for life. 
But Lord Mansfield held, tjiat powers .came 
into the courts of comnion law with the 
ftatute of ufes^ and the cohft:ru6kion of them, 
by the exprefs direftion of the ftatute, muft 
be the fame as in courts of equity:. that 
the creationy execution^ and deftrultion of them^ 
depended on the fubftantial intention of the 
parties. His lordfliip pbferved, that it was 
(aid, I ft. That the grantor, in the principal 
cafe, was not 'mpq^ejion^ and that it was ne- 
ceiTary he fhpuM be, in order to execute tjie 
power. But as to that objedtion» he thought, 
that poffeMon^ in the cafe before him, only 
iileant the receipt oiF the rentS) and profits, 
which were applied to A.'s ufe. If ailual pof- 
feflion was neceflary, a leafing pow'ef couI<J 
never be ekecuted, where lands were in the 
hands of a tenant, adly, It was contended, 
that by granting away the life efiate, the 
power was extinguifhed. Certainly.it would 
be, (aid his Lordfliip, if the whole life cftate. 
had been granted away by the intention of th< 
parties. But the conveyance in this cafe was 
only to let in a particular charge, fubjedl to 
which the rents and profits ftiU belonged ta 
A. And the leafe could not prejudice the 
annuity, or the remainder-man, for the beft 
rent was referved. tte therefore held, that 
the leafing power was not extinguiflied by the 
conveyance to B. 

Q^a It 
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It only remains to obferve^ with refpd^ to 
Itafing powers, referved to tenants for life, 
that they can only be created on f\ich con- 
veyances, as operate by way of tranfmutation . 
of pofTeflion. Therefore, if a man cove- 
nants to Hand feifed to the ufe of himlelf for 
life, with remainders over, with a povl^er re- 
'i^7'*'*** ferved to the c^rveiiantor t6f ftiake leafesyv 
^'^ ' or if a man bargains and fells to one for life^ 
- . 4 rcfcrvine a power to the bargainee to make 
leales », in either Cafe the power is void m 
its creation; for the tohfideration which' 
raifes the ufe in the fifft Jnftance extendi 
only to the covenantor, and thofe in remain- 
der of his blood; And in the lafter cafe, the 
confiderdtidn only reaches to the bargainee ; 
whilftthe reverfion, expedtant on the eftate 
for life, is wholly tn the bargainor, for want 
of a confideration to take it out. of him. 
Therefore the leffees^, not being within the 
qonfideration of the conveyances, cannot 
poffibly take by virtue of the powers. But 
iis to a fedifFment, fine, fecovery, ancf 
leafe and releafe, as the ufes on thiem are" 
fed out cf the feifin of the feoffee, conu- 
fce, recoveror, and releafee, it is not the' 
donfiderdtion^ biit the declaration^ which di- 
redts the ufe to the leffees by vbtue of th6 
power. 
' It was obferved in a preceding page, that 

a fpringing or fliifting ufe cannot be barred 
by a feoffment, fine, or recovery, unlefs the 
feifin, out of whkh they are . to be ferved, 
when they come in ejfe^ be difturbed ; as In 
the cafe of a covenant to flajid feifed fo thef 
ufe of fiich a perfon, at fuch a time. In 

which 


^ 
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>yhich cafe, till the contingency happens, riie 
ufe in fee refults to the covenantor 5 an4 the 
covenantor, before the ufe vefls, may by a 
feoffment prevent its ever taking effedt *, ' Sopn, 191, 
But* though a man cannot bar a ihiftjng, or 
future ufe to a third pcrforj, yet he may ex- 
clude himfelf by a feoffment from all future 
ufes, and poffibilities, Thus in a cafe*', p||^o.°''^■ 
where J. S. covenanted tp convey lands to ^j<ie <»« »>« 
the ufe of himfelf in fee, until fuch time as *c^ "7^4 b* 
he the fai4 J. S. his heirs, executors, or ^dr i n.b.ui.a.b. 
miniftrators, (hould make default in payment * ^^^' 
of a certain fum, and after fuch default to 
the ufe of the queen, her heirs ancj fucceflbrs, 
uptil her heirs and fucceflbrs (hould receive 
a certain fum ; after which period to the ufe 
of J. S. and his heirs for ever -, J. S. levied 
a fine to thof(? ufes ; and afterwards, being 
feifed accordingly, he bargained and fold the 
lands to a flranger. Default was then made 
Inpayment of the money; the queen feized 
the lands, and granted them over to another^ 
and his heirs, quoufque the money be paid. 
Afterwards J. S. paid the moqey ; and the 
quefllon was, whether he coy Id have the; 
l4nds again, contrary to his own exprefs bar- 
gain and fale. It was refolved, that as J. S. 
at the time of the bargain ^nd fale had an 
eftate in fee, determinable upon a default of 
payment, according to the fifft limitation of 
the ufe, fo that determinable fee only paire4 
by the bargaiji and fale, and not the new 
eftate, which accrued by the latter limita- 
tion after the money paid, for that was not 
Jn ejfe at the time of the bargain and fale. 
^ijt if J. S. had conveyed by feoffment or 


\ 
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jffwf, then he would have barred himfclf from , 
ever taking under the latter limitation otj 
the ufe. 

A JFeofFment bars the feoffor of all . intereft , 
^ in the land^i fuch as rents, coipmom and 

fhep.T,,,^. ibe like c. It alfo bars him of the benefit of, 
a condition of re-entry, writs of error, and, 

^ Ibid. 100. attaint, 8^c, ** 
o. m. a.. So jr a 'man has a,n eft^te of i^iherit^nce in, 
his own ri^t,and a leafe for years in right of, 
his wife,* and makes a feoffment of the land ; 
by the feoffment, not only the inheritance, 
but the injterefl: in the term of ycar§, which , 
the feoffor had in right of his wife, alfa, 

• I Leon. 5.ai, pafles^. 6ut ill this cafe, if the grantor had , 

I o.stoncTy and conveycd bv bargain and fale, as the ufe iirft [ 
panes by th^t conveyance,, and then the? pof- 
fcfffion . is executed in tlje^fame manner as 
the ufe is transferred, the leafe injure uxoris 

f Moor. 171. could not pafs by the bargain and fale ^ So, 

pV }^A' it feems^ if A. has a rent charge out of the 

manor of D; in right of his wife, and after^ , 
wards ptirchafe? the rnanor ; here, though 
a feoffment by A. of the manor will pafs the 
rentchargfe, yet a bargain and &le wilLbe in-* 

c I Leon. tf. fufficient for that purpofc 5. 

W^ have before had an opportunity of , 

i» sapra, 9%. ^^^^^% ^ ^^^^ ^^ ^ "^^^» feifed e^c parte taatertia^ 
mkkds a ftoffment without any confideration, 
or declaration of the ufe to the feoffee, 
whereby the ufe fefuhs to the^ feoffor^ or if ' 
thfe ufe is exprefsly declared to the feoffor ^ 
in either cafe the feoffor is in of the old ufe, 
and confequently the ufe and the lands will .. 
defcend to the heirs on the mother's fide. 
However^ if a tenant for year$y or ///>, makes 

' " afroff^ 
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a feoffment in fee, by which he gives a feifii>^ 
in fee to the feoffee, and the ufe either refults; 
or is declared to the feoffor infee, in this cafe' 
the feoffor is not in of the old ufe ; for if he' 
was, h^ would be in of hisy^rw^ efiate^ which* 
was but for a term of years, or life ; whereas vide Martin <n> 
the ufe refults in fee. The ufe, arifmg out of ^^^J^'^f^^^; 
the tortious feifm of the feoffee, is altogether chan. 
an entire ne'vif ufe. Therefore, if a tenant for * wiif.R« di 
life or years makes a feoffment, and declares 
the ufe to hilnfelf according to the extent of 
tile eftate, v/hich he had previous to the feofp- 
nient, yet ftill it ftiall be a forfeiture of his 
eftate for life, or years * ; for the ufe is not * ^^^^^- *3' 
fcfrved out of the former eftate for life, or 
years, but out of a newly acquired feifin. la 
paffing this feifm the feoffor has alfo trans- 
ferred his prior eftate ; and thereby merged 
and extinguiihed it in the fee, which is pro- 
duced by the feoffrnent ^, . twt^'ki''"*'' 

I mUft here obferve, that a feoffment is . ^"'* * '* 
the only conveyance, by which a tenant for 
years, by elegit, ftatute merchant, or ftaple, 
or a coppholder, can create an eftate of free- 
hold by diffeifm ^. The utility of the con- » Co.Liu 49 a, 
veyance then by feoffment, in this inftance, 
exceeds all other conveyances. As to a . 
recovery, there is an abfolute neceflity, 
that there fhould be a tenant to the freehold, ^ 
againft whom the writ of entry is to be 
brought "". And as to a fine, if a tenant '^ vidcaCruife, 
for years, Src. levies a fine without previoufly *^* 
creating a freehold by a feoffnient, the fine 
may be avoided by ^glfSi^m^ par tss finis ^ nihil 
habuerunt *». " \ .^ ^; ^ ' ^* 

Thele I vcni. {^41. 
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TheCe remarks lead me to make fomcu- 
fliort enquiries into the nature of eftates of 
freehold created by diffcifm, and the opera-? 
tion of 9 feoffnieot by tenant for years^ &c. 
in acquiring fuch eftates. The difleilin al- 
luded to may be (defined tp be, \vhere a man 
being in poffeflion by lawful means, as a te-^ 
nant for years, &c. by a tortious adl diffeifes 

lCo.Liit.33o.b the owner of the fee of his. freehold *>, That 
a feoffment fhould have had the peculiar 
quality gf g^feating a freehold by diffeifm, 
we cannot wonder at, if we confider its na- 
ture. To make a feoffment valid, nothing 
is wanting but ^ p^jftlj^on ; and where the 
feoffor has pojfl^on though it be a bare and 
naked opQy yet a freehold or fee fimple paflTes 

1 1 Burr.^x. by reafon of the livery p. Now a leffee for 
years has to all intents and purpofes this re- 
quifite, Vfz. pjfejfton, \r\ this refpedt the 
feoffment of the leffee is mpre valid than 
that of the leflbr without the confent of the 
kffee ; therefore, a feoffr^ent by a leffee for 
years paifes the fre^fiqld, though the leflbr 
be upori the land ; becaufe whiltt the leafe is 
in force^ the Je{&r has nothing to do with the 

* Fcrk. f. 400. poflTeflion^. 

I tt". 54. yf^^ ^^^j l^y J recur to the principles of 

the feudal fyftem, with refped^ to the fitua-^ 
tion of the lefipr and leffee^ in ofder to place 
the reafops of the abpve cpnftruc^ion in a 
ftill more ajccurate pplpt pf view. By the 
feudal law the poffeffion pf the teqarit was 

• Vide Career, ^dd to be the poffeffiqn pf the freeholder ^ 
Tju'ti.notci. The freeholder was equally fsxpofed to the 
^°J-''^-33ob. lofs of his freehold by the ad of his tenant, 
Mbid!'^' ^°^' as by llis own ad'. Thus, if he permitted 

h^mT 
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hjaifclfto be diffcifed'; if he alienedv* if'Vidtciib.T, 
he claimed the fee, pr if he affirmec^ it to be * Brr.di(r.3. 
in a ftranger ^^— in all thefe cafes the poflef- ^^^"^*- »*'»« ^• 
fipn of the freeholder was liable to be loft, **^* 
The fame relation was held between the 
freeholder and . tenant, in the transfer of the 
poffeffior) and freehold, The delivery of 
poffeflion by feofFmet]t and livery of feifm, 
was the oply thing neceffary. Now, as the 
tenant came in folemnly by thp ad of the 
freeholder, and as there fubfifted a relation- 
fhip and privity betwceri them \ he could, » '^^'J. 
on account of the notoriety of livery of feifip, **^^ '^^^" 
convey that ppfTcffion, which was entrufted 
to his care by the freeholder. So much in- 
deed was the aftual traditjpn of the poffeflion 
pf the land by publick inveftiture efteemed, 
that whilft the tenant was in poffeffion^ the 
freeholder hlmfelf could not make a feofTment 
with liyery of feifin, unlefs the tenant gave 
hisconfcnt y. Howeyer, if the tenapt aliened r coXitt.48.b. 
the fee, he created a forfeiture of his particu- py**"' 33- »• t: 
lar eftate, for having betrayed the truft re- "**"' 
pofed in him, by transferring the feifin^ out 
of which his particular eftate was parved\ '^oLiiLrgi. 
In procefs of time, this powejr of aliening the ^Burr. 109. 
fee, or creating a freehold by diffeifin, w?.s 
not confined to a tenapt for ye^rs. For te- 
nants by elegit, ftatute merchant, ftaple, at 
will, and at fufFerance, could transfer the 
freehold by a feoffment and livery pf feifm \ * Bro. diff. pi. 
In ftiort, all thofe who had a pofleflion, how- ^"^^ 
eyertortiousorflender it might be, could by 
fi feoffment veft an eftate of freehold in their 
feoffees: fuch were diflcifors, abators, and 
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fch*^; J!^:!!' 5ntrudersb. Therefore Lord Coke S In bts; 
1 1, b. commentary upon the 25th chapter of Weilm, 

I Bw.'ji?" ^^ (^^'^" ^ g'^^^ ^ ^^^^ ^ ^^^'^ ^^^^M-^ where ^ 
tenant for years aliens in fee by feoffment) 

fays, that though the aft fpeaks of an alieha- 
tipn by feoffment by a tenant for years, yet 
it extends to tenant by ^kgi$^ ftatute nier- 
chant, ftatute ftapte, teriaint at will, and te- 
nant at fufferance 5 becaufe all thofe have 
^pojfej^on. But, he adds, it isotherv/ife qf a 
baihf\ for he has mpofffjion^ So if a tenant 
for years makes a leafe for Irff with livery, - 
remainder in tail, and the tenant for life en- 
ters ; not only the tenant for life is deemed a ' 
diiTeifor, becaufe he Accepts of the livery^ 
but if after his death the remainder-man en- ' 
fBro-^iCi^i. ters, fuch entry is accounted a diflcifm**. 

* ^* It is very clear from the authorities above 

fHoni.v.EttrB. cited, and thofe placed in the margin*, that 
5 H. 6.44,'^^* a feoffrtaent by tenant for years, &c. has the 
*ro^" d R* peculiar operation of creating a freehold by 
j^.jj. 'difieifin. This eftate of freehold, when 
. created by diffeifin, is fufiicient to Support a 
fine levied thereon ; but unlefs a ten:mt for 
years^ &c. pyevioufly makes a feoffment, the " 
fine may be avoided by pleading partes jlnisi, 
.*^°P1:3®?- fithtl kabuerunty zs was before obferved^. 
However it may not be amifs to cite the 
feveral cafes, which confirm this doftiine 
refpedli n^ > the operation of a feoffment made '• 
by a tenant for years, &c. with a fine levied 
thereon, 
J17 H.j.zo. Thus in a cafe ?, cited by Mr. Knowler \ 
""' 5S- 'v^j^ere ccftuique ufe, before the Itatute of ufes, 
- conveyed the ufe by bargain and f ale ^ anrlr- 
afterwards levied a J{ft^ to a fucmgtr. The 
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jqueftion was, whether the fine v/as not void j 
as neither of the parties had any thing in ufe^ 
or poffeffwn ; /or by the bargain and (ale the 
ufe was in the bargainee ; and mofhing was 
in the bargainor oxftranger. It was argued, 
jhat if the fine was not good, great inconvc- 
mence would follow.; for that many recove- 
):ies had been fuffqred againft the bargainor, 
after he had conveyed the ufe. To this Fitz- 
herbert replied, that it was the folly of pur- 
chafers, not to take a feoffment from ceftuique 
ufe, bnefore the fine was levied: for if 
they did, the jfw would be good. For his 

{)art, he faid, he would never purchafe any 
and without taking a feoffment ; fo that he 
might be in pffeffion when the fine fliould be 
levied; for then, the fine would be undoubt-^ 
edly good. In this cafe it is obfervable, that 
after the bargain and fale, ceftuique ufe had 
neither any thing in the ufe or poffeffion; 
and therefore he was not to be confidered as 
tenant at will to the feof&es : and yet Fite- 
herbert thought that if he had prcvioufly 
made a feoffinent, this would have created 
a fuffcient freehold to fupport the fine levied 
to the ftranger. The feoffment by the bar 
gainor, after the bargain and fale, could not 
have been warranted by the ftatute i Rich. / 

3; c. 1. fuppofing he had made it to the 
ilranger ; beqaufe, after that period, in faft 
he was rot ceftuique ufe. This cafe, I think, 
(hews in a very pointed manner the force of 
a feoffment and livery. 

In the cafe of Whalcy v. Tancred >, where '.^] ^';^\V,;\ 
ft ieffee for years made a feoffment, and le-vi'aci*Aik.5'7i'. 
Vied a fine ; the auction was, whether the- 

Icffor 
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Jcflbr was barred by the fine and non-claim 
from the time the fine was levied ; or whe-, 
thcr he vttis included in the fecond faving of 
the ftatute 4. H. 7. and jfhould thereby be 
qliowed to claim the lands five years after 
the expiration of his term ? It was refolved, 
that when a lefflee fox yearly as well as a Jeflfee 
for ///^, levies a fine, the revsrfioner (hall 
have five years to make his claim after the 
expiration of the t^mi, or life eftate, In this 
cafe, >ve fee, there was no doubt fuggefted ai 
to the validity of the feoffment in creating a 
freehold tQ fupport a fine; but the fcruple 
was, at what time the feofRnent and fine 
(hould bar th« reverfipner of his intereft ? — 
Agreeable to the doctrine in this cafe, tho 
I*ord Chancellor Hardwicke, in the cafes of 
>3Aik. stfi.. Shields v, Atkins S and Earl of Pomfret v, 
1 1 vc2ey,48i. Lord Windfpr \ was of opinion, that if a 
leflee for years or at will makes a feoffment 
with livery, and then levies a fine, it will be 
a bar ^ftcr fivefeyears run beyond the title ac-. 
r»x«.Law crued. Lord Coke"* alfo, in fpeaking of a 
T" ^>»*f copyholder (who is in the nature of a te- 
nant at will to the brd) fays, if a copyholder 
makes a feoffment in fee^ and the feoflfee 
levies a Jipe^ with proclamations, and five 
years pafs, the lord is barred. 

But where a tenant at will, copyholder, or 
leiTee for years, makes a feoffment, and le-« 
vies a fine, and fl:ill continues in pojfej/ion^ 
paying rent^ find ferfonning the fervices, this 
will be accounted a fraudulent circumftance, 
and prevent the feoffment and fine from 
barring the owners of the inheritance. Thus, 
1*3 Co! 77. a. in Fermpr's jcafe", wl^ere R. F, feifed of the. 
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tnandr of S. leafed fome land§t parcel of'thel 
iaid manor, to J. S. {ox ^ears^ who alfo was 
poffeffed of other lands at the will of R. F* 
and held lands of the faid manor by copy o( 
court rdlL T. S. made a feoffment with 
livery to C. for life, and then levied a fine 
V ilh proclamations. J: S* continued all the 
time in poficffion, and paid the rents to R. Fi 
And it was refolved, that as the feoffment 
was ftiade, and as the fine was levied by 
fraud and covin, the owner of the fee^ viz* 
R. F. ihouid not be bound by the five yeafs 
non-claim. 

Though a feoffment by tfenant for years, 
&c. will create a freehold by diffeifin, which 
eftate of freehold will fupport a fine, yet it 
has been lately determined, that a feoffment 
by a tenant in tail in remainder will not create 
Juch an eftate of fireehold, as can ftipport a 
common recovery. Thus, in a cafe% where A. • Ttyiore* 
was tenant for life, with remainder to his firft t! Hordt!*"^"^ 
and other fons, reverfion to hlmfelf in feef, • »"»•'««• 
with a power of appointing a jointure tb any ^*'^^* ^^^' 
after-taken wife; A. married J. S. and pur^ 
fuant to his power limited the lands to thfc 
faid J. S. for her. life, as a jointure. A; by 
} is will devifed the reverfion, e3cp€<f\ant upon 
.the eftate tail, to j. D. and then died,- leav- 
ing B. his cldeil fon^ B. entered on all tlie 
( ftate by virtue of the limitation to the firft 
£^nd other fons, excepting that part which 
was limited to J. S. for life by way of join- 
ture. J. S. being in poffeflion, an ejedment 
\\as brought againft her on ' the feveral de- 
mifes of B. and J. W. for recovery of. the pre^ 
miffes, which me held by virtue of the limi- 
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tatK)n uttdcr the power given to A. wtien I ^ 
Verdidt was given for the plaititifF, on which 
judgment was entered, and a writ of haberet 
facias pcffejftonem executed. B. being thtis ih 
pofleflion under the verdift, made a feoffmenl: 
with livery of feifin to D. in order to make a 
tjenant to the precipe for the purpofc of fuf- 
fering a recovery to the ufe of E. his helrst 
and affigns for ever; which recovery was 
fuffered aceordingly. After the death of B. 
without ifliie, J. S. the jointrefs brought 
her ejeftment againft the heir at law of B* 
for the recovery of her jointure. • A verdift 
was given for the plaintiff, and judgment en- 
tered thereon, and J. S. reftored to the pre-* 
inifles. The queftion was, whether the re-^ 
covery Was properly fuffered ; that is to fay^ 
tv'hether there was a good temht to the prd^^ 
cipe ? Lord Mansfield, in delivering the re-^ 
foluti6n of the court, held, that the recover^ 
was mt duly fuffered : that the taking poC^ 
Feff-on fey B. under the judgnient ih thfe 
ejedment, did hot of itfelf create a diffeifin oiE* 
the freehold. The poffeflidn accjuired there^ 
by v/as only a naked one. That the fcoflP- 
tnent by B. when in poffefTion under th^ 
judgment in the ejeftment, did not create an 
a£fual eftate of freehold by diffeifin, but an 
eftate of freehold merely at the eleSlion of* 
the perfon fuppofed to be diffeifed. Thei 
judges in tfiis cafe feeiiied anxious to diftin- 
guim the diffeifin created by the feoffment 
Irom an allual diffeifin in order to avoid th^ 
i-ecovery ; which indeed, if eftabliftied, would 
wertum a ruk qf law, viz* that a tenaut in 
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tall in remainder, cannot fuffer in recovery 
Without the conctirrence of the tenant/?/- li/f^ 
Therefore, to make ufe of the etnphatic ex- 
preilion of Lord Mansfii^ld, ** If this qiieftioa 
had been agitated in an adv€rfary real 
aftion, upon a plea tliat D. was not tenant 
^' to the freehold, \^ would have been ad- 
*' judged, from the law and artificial learning 
*' .of tenures, that he could not be fo confix 
** dered. If the queftion had been, whether 
** tenant in tail in remainder ftiould by 
** fucli injurious entry and feoffment acquire 
*' a benefit to himfelf, to the prejudice of thd 
** revcrfioner ; it would have been adjudged^ 
" frorn eternal principles of juftice, that an 
adt founded on wrong Ihould not^ by vir* 
tjue of the crime itfdf^ become legal ior the 
** a^uthor's advantage. And now,'* added hii 
Lordfhlp, ^ it is agitated^ when common 
*' recoveries are eftabliftied as a /pedes of 
** alienation i and the queftion is, whether tlic 
*' rule of law, which requires the concur- 
** rence of the ownet of the firft eftate for 
" life, (hall be overturned ?" To which it 
is anfwered, " 'Tis better to fubvert the 
rule dire^ly^ than fuffer it to be done by 
a fecret injurious entry, and feoffment.'* 
Upon this ground alone I apprehend, with- 
out recurring to tlie refined diftindions be- 
tween ailual diflcifins, and diffeifins merely 
at the ehclion of the parties, the recovery 
might have been fet afide, according to the 
principles laid down in Fermor's cafe. 

It appears to me, that the original notion 
of , a . difieifm ai eksion arofe from the cir- 
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elimftaride of amarCs fuppojing himfelt to M 

difleifed, when in fah He was hoi; for the 

fake of entitling himfelf to the eafy anjd 

comniodious remedy of aflife of novel diffeijin 

(which was tnt commbri method of trying 

* I Burr. no. t?tles, till the ejedtmenf carrie intife P) inftead 

of being driven to tlie lilore tedious remedy, 

\ 3 Com. <7o, ^f ^ writ f£ entry *i. The rerhedy By alfife qf 

»7«- novel diffeijin was introduced to' rec^fefs a^uat 

diflfeifins recently conimitted :^ the facility of } 

this remedy induced others, who were wrong- 
^ fully kept otit 6f the freefiold (thdugli riot by 
an adluai dlfleifpr) to allofw or fuppofe theni- 
felves to be difleifed, nierely.6n actbunt of 
the remedy. So that in truth the original 
^ft, committed by the wrc^g-doef, was not 
in itfclf a diffeiftfi^ unlefs the party, fupppfed 
to be injured, eleiledtt tO be f6. I (hall here 
^riotl.tiotM. (judte the Words of Mr. !dutler% in his very 
^|Jj'j|";|3o.b. learned note updn thisfubjei(5k, which eiplain 
ti ' ' fhe diftln'itiori alluded to in a very clear riian-' 
ner. " % a diffeirin,** f^ys he, *' att the elediioii 
" of the party Is riot to be underftood an aft^ 
^^ which in itfelf \^ a dffleilin, but which the 
** party^ fuppofed to b^ diflelfed, may, if he 
** pleales, cbnfider as not amounting, to ^ 
** dlrfelfin : on the contrary^ etery aft which 
*' is fufceptible of being riiade a diileifm by 
" cfeftJon, h no diffeifin^ lill the party in 
^* queftion by feis eleftiori makes it fuch.'* 
As an inftance df this kind of dHTeifin at 
*W jone»,3f5, elcftfon, in the cafe of Biundel v. Baugh %• 
ur«c7ttV^ the jifdges held, that if a tenant at wilf makeS 
I. Burr. Ill, a leaf^ for years rendering rent, arid hef 
liifiii' enters, and pays rent, that can be no dif-. 
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feiffn^ unlefs at the eleftion of the firfl Itffot^ 
In this c$(e the original a£t by the tenant at 
will, viz. the making the leafe for years^ 
Vas not of itfelf fufEcient to create a diflcifin i 
but if the firft lelTor had feigned himfelf to 
be diffeifed for the fake of the remedy, then 
It would have become a diffeifin upon the 
eledtion of the firft leffor. It follows frorti 
this idea of a diffeifin at the eledtion of the 
party, that every aft, which immediately of 
Itfelf creates a difleifin, muft be confidercd 
as an aSiual diffeifin. Kow the feoffment 
of a tenant for years, at will, See. had the 
peculiar force of creating an immediate eilate 
of freehold in the feoffee, with all the rights 
and incidents annexed to it; the eftate o^ 
the feoffee became immediately fubjcft to 
dower and curtefy, and the defcent upon 
the heir immediately took away the entry of 
the diffeifee ^ That a feoffment by . tenant * Bath dote; 
for years, &c. had, and indeed has to this ^^^i^^f.^j-Jf 
day. the force of creating an a£lual eftate oft. 
freehold by diffeifin, is a. point, I think, 
pretty clearly fettled by the authorities be- 
Fore recited. Indeed, the judges, in deliver- 
ing their opinions^ in the above cafe of^^^*^'^*^* 
Atkins V. Horde, faid, that where the books 
fpeak of an actual diffeifin created by the 
feoffment of a tenant for years, &c. it muft be 
underftood of feoffments of old, attended 
with livery, and an aSual tranfmutation of 
the poffeffion-, but that conveyances had 
now languifhed into a mere form, and had 
loft their efficacy s,nd folemnity. According to 
this opinion of the judges, we are led to be- 

R ' lieve, 


•■^nevfc, 'tHat'they ^^Abtrght ia 'fe^lShi^nt -by ^a 

'tehanfforyeafs, -ftcc. "wt^iild hbt at this ^^day 

•transfer an'^^dtf/eftafe bf frfeehbld by'diffeififi 

to the FeofFefc. ^Btit "Nlr. ^Butler, ih the 'ex- 

^^eliciit note, fo frequently teferired to, "ha^ 

^cndeavduted to pro<rt (and I Mnk ftietefs- 

Tully) that feoffihehts from the tiMe of'ttenry 

nffielecond (which is prior in poirit of time 

"to the inftances.given Tby the judges as cdfeis of 

-^i^fcofFrtiehts)^ to Ae ptefent ptrlcAi, liive hit 

H&een m^e witii any other folemnities, thah 

-thofe with 'which they are hiadeat prefent; 

^nd of coilrfe ' the operation and efficacy uxiv-: 

Verfally allowed theiin by courts of judici- 

.4ure, and Mrtitcts of auftority, ftoftithatmo- 

■^arcVsTet^,'ittutt Be afcribed tb them kbw^ 

Tilr. '^Butlfer *cohc!udes His aiMtati6n bn this 

TubJfeA by obfer^irig, ' that frqtti the liuthoritV 

WBraftonand otJiets, tht dliHelfin produced 

^y feoffments 'rtititl be unilerftood tbT)e*ah 

attual diffeifm, -anB hot a diffeifih lAefely at 

ttie eJefiidn 6f'^ party. Yhat 'hb^fiv^r 

fleridfer, bare, or 't6ttio\i5, the J)(i{ftifion of 

the feoffbr is, his ftoffinent ifeceftarily aiiil 

imavoidably v^s the fteehold in'the fedffea^ 

till "ifte diffdfee ^by tentty'br adlion f^ftores 

}ns'p6fliffion. And'thatafin'crrtaybe'l6ytea 

of, crcdtti'mon I'ccbv^ry ftiflfeffed \ipdn, * this 

ettate of freehold ' by dilRifiii; \^hich' feoffs 

hi*iit,'fine, ^dnd'redbvtry, '^frill in'prbcefs of 

tihie 'bar %e ow^r of t!he^fr^eh6Id'4hd'iri- 

fieri taiice. 

T:TKefe^fe ^a ti% 'that 'ntulft ' toccalToTlall^ 
fcoMe before profe'ffi8na^^eritkmeft, ' Svhidi> 
^tiricA]^l!y founded' <iti ' Bie leartritig of dif- 

feifins:-— 
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deS£fkis ^^-^Supptife A. w he tpoBkSsd tsf ft 

'TSttm of Fooo y€BT8, under a dcciee'Of. feie^ 

<clofure, :msde perhaps $d or xoo ycaisago : 

and on accoitmt of tlie j^eot length kif time 

^fin0e(ihet€tfm<wa8*ftpfl cveated, k is impof^ 

liBle to affi:ertain the ownenB of dhe jrevafon 

* an ifee: -In this ^caie, IF A. ifae temior is 

d^firous of iDibtaining the iiedbald -dixl in* 

ifat!Pi{aneNe, ^ndfbr the rearora juft !gi:««3i Jhe 

Mcasxnoftlegally'purchafe tbeirecrerfion, liecaay 

ihy a fsoffment and ifiae aUblutely^aoquire 

:fte fee : and as the foii^etfioner is Jiere wi* 

>fcnc^n, iandias ti^re iisissQipsjii^ of rem, vor 

nbe'like, iv^ieh woiild, accoidiifg^to Berinor's 

cdfe, admitithepoffd&m of tthe »r^!Ketfianer w, 

:diere can be nothing to rotiftrud vthe &I1 

>fbrte ^and ^op^eration of :die )fbof!mcait «id 

^ne. ^ 

iln a' cafe df ^this kind, ^it feems jadvi&ble 
that 'the term KhouJd beprevioufly itffigned 
to an indifierent ipetibn; that idiere fliould 
then be a Fedffinent iwith livery of .feifin; 
afteribat, afine'fhoiild faeievied; and/then^ 
•by a diird deed, ^reoiting the ^fl^nment, 
'leoffinent, and 'fine, : the Mjks of the fcofF- 
ment and fine fhoiUd -be declaredf and it 
(hould be alfo declared, that the term was 
4fllgned to attend the itiheritaiice, not. gene- 
rally, but asiacquiredby.die fei^Snent and 
•fine. 

The term may in this cafe .be j^fbgntd 

, fl^folutely without any trdfts dedared in 

ilhe deed of ^flignment, leaving it to the 

^fubfequent deed to direft them ;* or it nlay 

'be ^ffign^ in vtruft for )fuch perfbn .or 

R z perfons 
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perfons as the aifignof (hall appoint, and iri 
default of Aich appointment in trufl for ^e 
affignor. Either cafe will cfFcAually ferve 
the purpofes of the affignment. If no trulls 
arc declared in the deed of aflignment (as 
the ftate of frauds prevents any refulting 
trufl >- when the affignor makes the feoffment, 
he does not make it as being in pofieffion 
under the term (for thst he has abfolutely 
transferred to another) but as having an 
adtual pofieffion, without having apparently 
any legal ot equitable title to the lands. For 
?: , after the affignment he has certainly no right 
to the poffejfiony but muft be confidered as 
"^ ^tty B«^' a wrongful mthhalder ». In this cafe then 
t%^n\ ,j jj ^ ^^y ^,j^j.^ ^^j ^^ feoffment, which 

!• acquires the tortious freehold, does not 

forfeit the term veiled in the affignec : con- 

: fequently, if the eftate of freehold, as ac- 

' quired by the feoffinent, ihould be avoided 

by the entry of the reverfidner, ftill the 

term will remam unforfeited. So if tiie 

affignor made the feoflinent, as being ceftuique 

truft of the term, ftill the feoffhlent coul<^ 

work no forfeiture of the legal eftate of the 

truftee, as I have endeavoured to explain 

J**fV4»to clfewherey. 

^ It would be unneceffary to dM^ell upon 

the utifity of the affignment of the term, 
in preventing a forfeiture of it by the 
feoffinent. It is, however, fardier obferv- 
able, that if the feoffor had not previoufly 
made an affignment, the feoffment would 
have extinguiihed the term. For in fuch 
a cafe, the term would have pafTed by 

the 
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the feoffment and livery from the termor i 
and yet it would not have been transferred 
to the feoffee^ for the f^e paiTed to him: 
neither could the firft kfflbr or reverfioner 

have it *. ■ J«nk, CeaL 

.Lord Hardwick-* laid it dowi^ as a rule, **'' 
** that a fioe levied by a termor for years is * ' ^^' ^''' 
** a forfeiture ; but the jreverfioner has five 

' years after Ae expiration of the tern> to 
enter." The cafe of Whaley v. Tankard *> * sapnu 
agrees with this opinion : for both fpeak of 
the forfeiture incurred by the lejfee himfelf. 
But Lord Coke, in Margaret Podger's cafe% « bCq. 10$.^^ 
feenxs to make a diftindtion, where the lefef 
for years, aud the lejfor are both diffeifed, and 
a fine is leviecj upon fych newly-acquired 
eftate by diffeifin ; for in this cafe, he feys^ 
that after five years run upon the fine from 
the time it was levied, the leffee and leifor 
are both barred by the non-claim. Now if 
this diftii>6tlon of Lord Coke be true, then 
whether the feoffer in the principal cafe 
makes his feoffment as cejluique truft of the 
term (in which cafe he would be tenant at 
v)ill to the truftee) or whether he makes it 
as a wrongful withholder or deforceor^ after 
ai^ abfolute alTignment of the term, in either 
c^fe he not only diffexfes .the reverfioner, but 
alfo the eftate of the tmftee** or termors and^ vsinVmy 
thpn if a fi:ne is levied upon this eftate of 4^«« 
fireehold by difleifin, ^nd five years pafe 
without any claim, the reverfioner will be 
barred of his entry. I muft, however, apr 
prize the reader, that the diftin^tion made 
by J^OTfi Coke, in Margaret Podger's cafe. 


( 446 \ 

*» 

has been denied to be law ypon the mthfiritt 
.Vide t ve«.. ^^^ cjjf-g of Whaley v. Tankard \ Though 

intdccg there appears to me to be a rxiatenar 
dtfthrftion between tfte two cafss. This 
d f ffr aflio n was recognized by the court in 
the fame cafe of Whalcy v. Tankard, who 
fad, that ia that cafe the leffee came in with, 
privity^ ^nd was trujhd with the ppffe^on : 
but thit in the cafe cited by Lord Coke^ 
the difltjilin was cQmmii?Ced txntbfiut^ the con- 
Jtm of the Icfife. Even fuppofmg^ the term 
h$d not been previoufly aifigned, and th© 
feoffor, as termor <br 3rears, had made thet 
feoffment, yet riiere does not feem to be fiich 
a prroftj between the termor and reverfioner 
itt this cafe, as to bring it within the reqfms 
of Fermor's cafe, or diat of Whafey v. 
. Tankard. In this cafe the termor cooies in. 
'by a decree of the <mrt^ and is not entruftedt 
with the porieflSon. WhiMl ind^ the equity 
of redemption continued^ there fubfifted a 
privity 'between them aa mortgagor and inprt- 
gagee^^ but 'die decree oi foredqfure entirely 
deftroyed that privity. I fhall conclude by 
ft Atk. 631. citing the opinion of Lord Hardwicke ^, who 
faid^ if a man purchafes an eftate, which he 
fees himfelf has a defeft upon the face of the 
deeds, a jfiue levied will be a bar -, for the 
defeat upon the face of the d^eds is qften th/?. 
occafion of the fine's being levied. 

It may not be urjacceptable to fubjoin the 
form of an antient deed of feoffment in 
Englifh^ with a declaration of the fi/i to the 


Kno^v^ 
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Know all men by thefc prefcnts. That 1 
William Hartwelli oF-rr-— -r, iathe county 
of Micjdlefex, genrfemjin, for aj^d in coofide- 
ration of a ciqrtaiti.fijm of njoncy, have grant- 
ed and enfeoffed, and by th^fe prefents. do 
confirm unto John Hann^y, oF ■ ■ , in 
the county pf Mjddlefex, ^forefaid,^ gentle- 
man, and tohU heirs arid.^ign^j, a/l thofe 
nieffu^ges, lands, tenernents, and* heredita- 
ments, fituate aiid being [the parcels^ &?r. 
Jhould be here, inferte^^ and defcribea\ with all 
and '^very pf the appurtenances thereto be- 
longing, or in any wife appertaining, to 
have ancj to hold the f^id mefluages, lands, 
tenements, hereditapientfi, . and. premiffes, 
with their and every of their appurtenances, 
imta the faid Jphn Hpnnay, hi's heirs and 
^fligns, to* the only ufe and behoor of the 
faid John Hapinay, hisheirs and afli^ns for 
ever. And I the faid William *Hartwell, 
jny heirs and affigns, will warrant, and for 
ever defend the aforefaid meffuages, lands^ 
tenements, hereditaments, and premifles, 
hereby conveyed, or intended fo to be, 
with the appurtenances, unto the faid John 
Hannay, his heirs and afligns, againfl all 
and every perfon or perfons whomfoeven 
In witnefs whereof, I have hereunto fet my 
hapd and, feal, this — — day of ■■' ■ ■ " ■■ > \n 
$\kt year of our Lord 


Signed, fealed, and 
delivered, in the 
pfefeijce pf 


Liverj 
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Livery of Seifin indorfed. 

Jitem.^-^ii t|ie day ^nd year abovcr 
mentioned, he, the ^aid William Hart- 
ley, [or A. B. of 5—! — f-, gentleman, 
by virtue of the ppwer and authority 
to him given by the within-named 
William Hartwell] did enter into and 
upon t|ie premilTes within mentioned 
to be conveyed, and take and deliver 
quiet apd peaceable pofTeffion,- and 
livery and feifin thereof to Jphij 
Hannay [pr to D. E. authorized and 
appointed by him to take and receive 
the fame] according to the force and 
cflfeft of the withinrwritten dee^^ i^ 
|l|e pf efcnce of us, 


jSR AN T.^, 


^ 
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GRANTS. 


NOTHING could be more limple, and 
at the fame time better adapted to 
transfer the poffeffion of lands, than the 
antient conveyance by feoffment and livery. 
But the nature of the feudal fyftem foon 
obliged mep to contrive other modes of 
affurance for the purpofe of ponvjeying fuch 
fpecies of property, as could not be aliened 
by livery of feifin, or the mere delivery of 
ppfleffion. Thus, according to the feudal 
doctrines, the lord, upon giving lands to s^, 
feudatory, ftill referved to himfelf fervices 
either exprefled or implied : from which cir^r 
curnftance the lord was faid to be feifed of 
a feigniory, whilft the feudatory or tenant had 
the feud, or* the poffelfion held by feudal 
fervices *. This poffeffion or feud, the feu- ♦Wright'tTcn. 
datory might by permiffion of the lord trans- ^^'^'^ 
fer by public inveftiture, or livefy of feifin 5 
and fo the Iprd on the other hand might with 
the permiffion of the tenant convey his feig- 
nipry. But then this feigniory copld not bq 
^ trjansferred by livery of feifin, bccaufe it was 
^ tiling whereof no poffeffion could be had, 
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So too after the feudal law permitted aliena^ 
tions in fee, for life^ or years, the tenant or 
feudatory thought it advantageous to carve 
kffer or particular eftates out of the feifm of 
his original feud, whereby he referved to 
himfelf the reverjion ; or perhaps in parting 
with the whple of hie feud|^ he ii> return* fi?- 
cured to himfelf a rent charge; or in making 
leafes, he referved an annual rent, &c. In 
tliefe cafes, as in that of the feignory, neither 
the rent nor reverfion could be granted by 
livery of feifm, for of thefe things no poflef- 
fion could bQ taken. Now in order to cjon- 
vey this fpecies of property, and to fuppjy. 
th6 notoriety of livery of f^iiirj, it was thopght- 
that the delivery of the. deed, which containipd 
the intention of the parties (the one of parting 
with, and the other of receiving the property) 
wajS the beft, and^only method to cffeftuate 
that purpofe. Upon this account all fuch 
kind of property, whereof no ^£tual poffeffioa 
cquldvbe taken, was.faid to \\t in^Zj^ant \ fijch 
as feignpries, rents,, fervices, rcverupns, com- 
mons In gi:ofs, tithes, &c. which, in gontradif- 
tindtion to ^or/or^^/her^di tame/its. were calledt 
ii/rorp(?r^^/ hereditajments, becayfe they wanted 
the fubftantial a'nd p^rman^nt quality of laiK^i 
hpufes, woqd^ &<;. 

The cofivey^nces by feoffment and* grant, 
were the two original and principal convey-" 
ances.at the common law for conveying the 
two fpe^tes pf property above alluded to, 
A grant may property be defined to be, a 
gift in writioff of (tich things as cannot paft 
by livery of feifin. Before the ftatute 29 
Car. 2f. i; was feid tP. he a gift of fuch things ' 
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as pould oot pafs by ivord only without any 
writing, as rents, rjeverfions, &c. Taking U, 
hqwevei:, in this fenife, all coayey^ces by the 
kingv and bodies poKtick, wejje prc^erly 
grants •, for they could not- convey but by a 
de^ed^. So alfo the term grant may iQ,ijs* WcHSymk. 
common acQcptation be applied to a feoff- ^'* «• f- »9o- 
ment, fine, rec<5very, bar^in and f^lt, leafe 
aiid" releafe, &c. l^lt grant iij its truci 
meaning uiuft be underwood of a convey- 
ance of incorporeal hereditaments. Xti riiis 
fenfe alone I ihaU confidcr it in tjte cnfiiing 
P^ges. 

Xhe mode, which I Ihall- adopt in treating 
this fubjeil will be' to, confi^, ift. What 
things, wbich dlo not Re in Hyery, are allow- 
ed by thj5 hw to hp granted, or transferred 
fipm one maji to another. 2,dly. What 
are the peculiar properties of fuch things 
as Ke \n gxant jdly. By what operative 
words they will pafs. And, feftly, the man- 
ner in which reverfions, and r^nts, 8ft:. are 
granted.^ 

If a man has common in ^fe ofpafture 
fans number granted to hun in fee by deed, it 
is faid, that tlie grantee may grant, or transfer 
it to anothet, becaufe the word ^fa Implies 
afji^ns c. Byt even now 2^ common in grofi ^ a.iuiLak4«. 
fatis number for Hfe or years, cannot be grOiPf r 
ed over, unlefs the grant had been to the 
firft grantee, and his aj/igns *. (however, ^ p^^^ j; 
RoHe^ma^ies a qussre as tp this cafe ". Com- • * RbM.ab.4tf. 
mo;i of pafture for a certain number of cattle 
is transferable without the worcf ajigns 
addfed in t^ie grft grant ^ The difference ^'P^'^^- ^' »«i- 
then in tjhefe caftj is hi?tweep common 

9f 





of pafture w//A, and without humber. It 
is held, that the grantee of a common may 
grant it, before he has had feifm therepi^ 
becaufe by the grant he is feifed of the free- 
ta|ioiui>.4y.hoId^. 

The conveyance by which common of 

pafture in grofs may be granted, is a grant at 

Weft! symb!' cQmmon law ^ ; or common of pafture may 

pi. I. f. 194. be cxtinguilhed by a xeleafe to Ae tenant of 

^**'^- '^•^'^' the land i. It was faidby Crew, C. J, that 

* w. Jones, common for beads might be limited to ufes ^ ; 
» Ibid. 147. whereas Dodderidge 1 was of opinion in the 
Sap. Vide f^me cafe, that commons could not be granted 
feoff *ai. ttftti, ^^ ^ ufe, quia ip/o ufu confumuntur ; if this 
pi. IP. latter opinion be law, then common in grofs 

cannot be pafled by a bargain and fale, or 

covenant to Hand feifed. However, it feems, 

without doubt, that common when conveyed 

with lands, may pafs with the lands by either 

^ymb.7i. I. ^^ ^^^^^ conveyances J, and indeed lands can-^ 

t J96. not pafs without the common, which is appen-r 

^ ^«*^-f '«4, j^j^f ^Q J J m. So a common in grofs certain 

» iCr»ife,iii. n)ay be granted by a fine «, thoygh not by a. 

♦1 cruirc,i68. common recovery ^ 

Pig. Rec. 96. , A corody certain (fecus $s to a qorody «»- 
jr 1K0i1.ab.45 certain p) and rents^ or fer vices, are grantable 

* shcp.T.137. over ip fee, for life, or years *i, A rent may 
1 . ab. 4s j^^ granted befqre the grantor is feifed of it ; 

a§ ifaleafe be made to begin at Eafter, and 
before that time the leffee grant his term to a 

»Fffk. u$u ftranger, this grant Is good ', But if a roan 
grants a rent out of the manor of Dale, wh^a 
he has no property therein, and afterwards 
he purchafes the manor, yet ftill the grant of 
the rent, as it was void in the beginning^ 

•,Perk.f.^5. (ijgji never take eifFcdt % But though a man 

cimn^t 
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cftnnbt by a prefent gi^^ntchzfge thofe landa 
which he has not at the time of the grant| 
yet if a man grants the reverfion of an acre* 
of land, when he has nothing in the land, by 
a fint executory, and afterwards the reVerfion 
is purchafed by him, the grantee may in tliis 
cafe enter when the reverfion falls, or have 
execution thereof by a fcire fd^as ^ . So a » iwd. s4. 
grant of ar^nt chatge to be ifluing out of^ a 
reverfion expedant on a psurticular eftate is 
good to cfharge the lands after the death of 
the tenant V. But no rent can be referved ' ^^**** ^* 
upon the grant of incorporeal hereditaments, 
nor out of a rights a^ if a diffeifee ^eleafe to a 
diffeifor, rcferving a rent, the refervation is 

Rents may be referved on, of created by, <• 
a fine executed «, batgaVn and fale y, common * » Ro« a^i*- 
recovery * (not only out of the poffeiTion of ^^**-^"***' 
the recoveree, but of cejluique ufe) leafe and * * c«- ^9- ^ 
releafe, or covenant to ftand feifed *. viy^h, 5a. 

Fefted remainders may be granted *». But • » Vent, %io. 
by the common kw, if there had been a wtcomm.*^. 
devife of a term to A. for life, remainder to 
B. ; here B. colild not in the Ufe-^time of A^ 
grant his remainder ; becaufe, as A. might 
outlive the terrti, it was an uncertain events 
whether B. might ever come ii\ poffeflion un- 
der the term, which uncertainty, or pofliljj^ 
lity was not grantable over*:. So if a leafe* idCo.47.a.b. 
had been made to two for their lives, the r^-- J^'f a-J'to'tiTc 
mainder to the executors of the fiirvivor, now rant of a pop 
as this c^iance of furvivorfhip was extremely ^^^l^^^llf^a 
uncertain, it could not have been granted or 
transferred^^. But it has of late been held, *Co.utt.45.h. 
that if a tefta is devifed'-to A., for life, 1^- 

mainder 
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Waiinferfto K fdr f te ^.ttjfidtie rdiefetrf; Ach 

t zp. w. tfoi. iKiffibHify IttiCy bfe alftgftfed ^: ^"nd'if ift ^^nre 

•iidt ill ftrfftrtefs tb '<>peimte as an^t^nment^ 

yet it Ivduld be gbbd- as an agreement^ ttpt- 

cially when madefbr a Valuable ctottfideratian. 

^^ »Sb Whe#elh^#e Wifte ^tWo ^^vlwSiteflcs :to J. iS. 

and btmg '' in • e^tp^dteli^h 'of gatftiittg xjonfide- 

ittUly by hiiti, they ttgp^ed in the life-time .X)f 

J.'S.tb divide be!>;^eti'tl«m whttfererfhould 

^cm^ tb tlwm by tvbrttie df bis will; now 

-thbu^ this agfedlttgftt was cbhceming ^fo 

■feiftofe ia pdlTibillty, y^t it was ^ftabliflied iby 

'% p, w. 182. :a decr^ ^f thfe coUJt of Ctuncety K iv is 

difo h^M, '^cco^ding Jtb the prefeilt icomfe 

of :6tend^#y, 4hat il©t bniy a tl'Uft, but 

, ... , even the poffibility of a trull, is gmtitable 

t Vide fop,., .^^.^ 

The bbbks tt)dke -a diilili^Sikm tema^ii a 

'^*/%, and zwiAttfteJi. ^If a tedfeife^rmelc, 

it^is-ttat liierfeawl tin eiitry by the teflfee ; yet 

even before the entry 'Ael^e ?has>an /n/^»i^ 

«»caLiH.4(>.b,j^ the tferm, i\^hich tie may twmsfer *. But 

•iMti^cife. wft^rei A. iWadeafeafeof ^tty yMrsJtoife. 

' aAd'it'Ay^scdV^hattted^tbatif Afeiieflfor found 

'thie pf^toiffes Ayiil 4nd fufficlerttly tepiipediat 

-^eexpirAtidn^^Jf' the term, then the lefee 

' flioiild- hold^ Offer diirirtg fof ty ^ years loilget ; 

^tfce^le{fee-g#a*it«4^/W«rw initr^e termimm^ fet 

^i^d'it'Vi^as held tlfet^ this aJ%ito«rtt did^not 
^afs^ the- tetm expeftaftt on -the 'fir ft teftn^ for 
'^ix "^ds' bti t ^ pdffibitity.^tdi ■ no intereft . So 
•ttefe-has b^en'4*diliin6l:idn taken betw^n 
-fudi 'pbffibiHti^s, •as i v^e iiave juft metttion^, 
•*«! thofe ^^<4liGh are ai kind otmcUeitudx>x 
'4k$ifiral prHfdHce^An&^-Q^t of ^^lailds • Itt ^p(>n 

leafe: 
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'^leafe: for thefe latter poffibihtics are (aid to 

'be grantable oven Thus if a leflbr cove-* 

' narits and grants, tot the leflee for years after 

' the expiration of the leafc nmy carry away 

the edrn growing upon the premiffes, now 

'thbugh it be a poflibility, whether any coril 
rpay be growing at the end of the leafc, yet 
as the leUbr is owner of the foil, out of which 

Iflie corn muft arife, he has a power to grant 
it to the leffee ^. So if A. leafes land to B. ^' i Ron'ai^;, 

Tor years, and grants that he ihall have the ^ ^^ 
natiiral and yearly fruit of the foiJ, which 
fliall be on t!ie land at the expiration ©f the 
term, fuchtis.gfafs, &c* this grant is valid, 
and paffes the property to the grantee ^ The • % R*n.w.4t, 

' grant of all the tithe wool of fuch a year, is ^""^^ '^** 

food in its creation, though it niay happen 
lere Avas ho tithe wool in that yean But *^*^ 

/the grant of the wool, which ifhall grow upon 
fuch ](heep, ks the grantor (hall afterwards 

"piirchafe, is void. 

A coniingtnt rtmainder may be granted or 

.'p^'flied before it vefts, fo as to bind jhc inte- 
reft, which may afterwards accrue by the 
cofltincency : but this cannot be effefted by 
ady btner cbnveyance than a fine by way of 
tftop^el^ or pdiTibly by a common reco- - . 

very "^^ Thus % where A. made a feoffment * ^<^^ ssr- 

'to the ufe bfhimfelf for life, and after iSje Ipojux.^ 4,^5. 
death of himfelf, and M. his wife, to the ufe wwiet*! 

' -^PB. his eldeft fon for life, and after the d^ath ^T^' 

' of A.M. and B. to the ufe of B. and bis heirs 
male of the body, and for default j^f fuoh 

t ftfue to the-tife of the heirs of B ; B. had ifTuc 
a^au^ht^r, and by fine, and indenture gi-ant- 
id to D. for ^Oo years, to commence after 

the 


^-rne, ^85' 
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the death of A. : B. and M. died, and A^ 
furvived ; it was held that the ettate limit- 
ed to B. was a contingent remainder ; and 
though B. levied the fine for 500 years, 
and died before the contingency happened, 
yet his heir afterwards, when the contingen- 
cy happened, was bound by the fine during 
the 560 years, and that if the fine had been 
iri fee, the heir would have been bound for 

Supraafts.^ ** In the cafe ofVick y. Edwards*^, which 
we have before ftatedj Lord Talbot held that 
a fihe would baf the contingent rerliainder to 
the furvivor, and pafs a good title to a pur- 
» Pcarncj 535^ chafer. It is obferved by Mr. Fearne ^ with' 
**'•*• refpeft to this cafe, that Lord Talbot did not 

feem to advert to the clrcuitiftance of the 
fine's being levied by the perfon, who had the 
particular eftate for life, as well as the con-« 
tingent remainder ; and confequenf ly deflroy-^ 
ing that contingent remainder, inftead of 
merely palfing it by eftoppel. 

There are diflferent itiod^s of paffing vefied 
temainders. If an eftate is limited to A, for 
life, remainder to B. for life, or in fee, fe^ 
fnay transfer this remainder to another by "a 
grant at common law (though to fuch grant 
^Lui.f.s^s. attornrnent was formerly neceflary <i) of by a 
»'vaaith <i bargain and fale%or leafe and releafe% or 

• Buii. notc'3. covenant to ftand feifed S or by a releafe to 
^co'?5?r;b* ^^e particular, tenant \ But if there be an 
Vide fupra. ' cftatc for life, rertiainder to J. S. in tail, J. S. 

♦ Liu.f.4«5* cannot by any of the conveyances juft men* 

tioned pafs his eftate tail in remainder, fo as 

to exclude the claims of his iffue, for they 

can only transfer, what the grantor lawful- 

V ly 


* a Co. 51-*.; 


1^'iftfey grarit, vi^; a bafe fte, deteffninable 

ty the efrtfry of theitfueift 'tailX flow '^videasaik. 

T^er, ^?f m ^his cafe J. S. kvi€S &>^, it will *'^' 

completely bar the claims b( the iflue in 

<ail ^. 'So 'iiF there -bfe tenaitt tri fail in boffef- "^ 3 co. 84. 1. 

fioh, ifTie iflue in*tart;rHa.y, during "thb Iffe of 

'the 'tenant in mil, bar the entail by t^yy ing-a 

firie*. 

feiK though a fine levied 'by a 'tenant in taJl 
4h remailftd^r bafrs 'the lentail, yet a common 
¥ecbVery has not this pow^et ; for if there be 
fe tertattt for 'life, TeWiainder to J. ^. in tail, tf 
J/S. wiftres 'to 'fuiter'a'reeov'ery to bar the 
eftafte tail in remainder, life maft previoufly 
{)rocure b furrendef- •of the life eftate to the 
pef fdn agaifCift whdto the tvfit of entry is to be 
brought y. ^^ cruir^, 30, 

'^eikrftoHs afe alfo 2i'(pt€\6s ot incor^poreal II* GtoA,c,M99. 
hererfrtafnents, and ttiay be ^paffed t>y a ^rant ^- *• 
at c<^mrtibft hw ''.' Revefjions'tXxfftx very ma- , lj^^^ f^ -^^^ 
fe^lfelly -frotn retnain'ders in this rcfpeft, viz, 
th^t the fbrnnfeV are deemed to be a prefent 
aftually 'vtftedirit&xdi^.^ Avlif ^h fnay "be grailteci 
fo as to take effect during the lives of the par- 
tieuto *tehatlts ; Vi^li^reas, with frfpeft to the 
kf ter, if A. be tenant in tail, remainder over 
tfo B. in tail, and^. bargains aJnd Tells to!D. 
during thelife of A. this "grant is abfoliitely 
xroid, becaillfe it can Hever • take ^ftedt in p6(- . 

feffion^ •aCo.sM. 

Reverfions niay alfo be gra:nfed or trans- 
ferted by a bargain and fale^, teafe and .re- ''Vaugh.51. 
teafe s covenant to (land *feifed<^,*by.a fine%'Buti.n»iej; 
(5r releafe 'to the particular tenant-^ ' How- Jg gIV/k^ 
ever, a common recovery ^fuSfFer^d 'by a«»^«4«.*. . 
fCverfioner will not |iafs the reverfion, be-e^'co.iy.-b. 

S caufc'L»"-^*57S* 
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eaufe in order to fuffer a recovery, it is ate 
folutely neccffary that the tenant to the 
pracipe Ihould have an adtual eliate of freer- 

a3. 1 > u. Advowfons are likewifc a kind of property, 

which fie in grants and are transferrable from 

liLiti.r.tfiy- one perfon to another *»» Indeed it is faid, 

C0.Litt.33x. t. ^j^^^ ^^ grantee of an advowfon may grant it 

►iRdiab. 47. before any ^refentment \ As an advowfon 

*w.jooei,ii8. in grofs may be limited to ufes^, it feenis, 

that It may be transferred by a bargain and 

faie, leafe and releafe, and covenant to ftand 

feifed. So a fine may be Jfevied of an advow- 

^8(^.145.9^-^ fon in grofs ^ In Dormer's cafe% it was 

5 0,40. . . g^jgjj^j f^j, error, that a writ of entry in the 

poji <iid not lie of an advowfon ; it was, how- 
ever, refolved, that a recovery might be fiif- 

« vi4e»Crttifc, fered of an advowfon. But it has been faid ^^ 

i«t. that this muft be underftood of an advow- 

fon appendant to a manor, and not of an ad- 
vowfon in grofs y however, it is agreed, that 
a xecovery may be fuflfered of an advow-- 
fon, together with a very fmaH quantity of 

« % wiif, 1 16. land o. 

' Seignories, tithes, and franchifes, fuch a& 

iComm. 37,38. yjews of frankpledge, perquifites of courts, 

* leets ; to have a lorclfhip paramount ; to have 

waifs, wrecks, eftrays, treafure trove, royal 

fifh, forfeitures, and deodands [ to have the 

conufance of pleas j to have a bailiwick^ or 

liberty exempt from the fheriff; to have a 

fair or market v or to have a foreft, chafe, 

park, warren, or. filhery, and the like, are 

grantable over from one man to another in 

ii'rJ«fJf • fee, for life or years p. 

fc^crrcd to 10 U. 


ii 
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It, was formerly doubted, whediefiinan- 
HXiity was affignable, even if the word a^gin 
was inferted in the grant ; however, it is now 
fettled, that it is transferrable even without 
the word qftgns i. Still in the fpecial cafe* Htr.Co.LUi. 
of a grant of an annuity ^^^^ conjilio impendendd^ "**'* '• '^t ^ 
if the word affigns is omitted, it is not trans- - 
ferrable ^ An annuity of inheritance is for- 1 p^^^ ^ ,^j^ 
feitable for treafon, like corporeal heredita- 7 Co. as.'b. 
ments^ yet it does not come within the fta- 
tules of mortmain, nor Is it entailable with the 
^^tntcde danism '.T^^^'^ 

A man may give or grant his title deeds 
to another, who may either keep or cancel 
them ; and fo a man may give away his 
title deeds of hrs eftate in feefimple, and his 
heir can have no remedy ^ But a tenant mll^y'^'^^ ^ 
tail cannot give away the title deeds belong- co.LitL»34,b. 
ing to the eftate tail no more than the lands 
themfelves^. So if a man mortgages his''Shejp.T.»4i. 
lands, and does not deliver up the title deed^^ 
and afterwards makes a fccond mortgage ta 
a man without notice, and delivers up the 
title deeds to the fecond mortgagee, upon a 
bill of foreclofure brought by the firft mort- 
gagee, and to have the title deeds delivered 
up to him, the court will not compel the 
fecond mortgagee to deliver up the title deeds, 
unlefs the fim mortgagee pays him his mort- 
gage money. This was the pdnt in the 
cafe of Head v. Egerton *. ■ $ ^- w.afo; 

Having pointed out fuch things as lie in 
grant, which are grantable over, and aJfo 
the different conveyances by which they pafs, 
it remains to- ftiew fuch particular kind of 
property as lie in grant, which at the fame 
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time is mt allowed to be transferred. , It Is. a 
pi'etty general rule, that all things which are 
granted to a man by realbn of any trviji touch- 
ing the perfon of the grantor, cannot, be grani- 

. , cd over, unlefs the grant is made to the gran- 

*.^«'''- ^-59. tee^ and his djfignsi,. Nor can an pffieeof 

i?^E.V «• "^ -thiA refpeAing the grantor be exercifed by 
deputy,. uhle6 the grant provides for that 

*^"^- ^•'^^•circuri^ftance% or unlefs it islimiited to the 

• shep. T.X40. ^^;^^ Q^ tj^g gT^?i^® ^ "the office of carver, 
or fewer, or chamWrlaih, &:c.. cannot, be 
granted ^ver, or ufed hy dqputy, if the grant 

*Pcrk. f. 101. J^s. not made ^exprefsly for that purpofeK 
Though the iberifF's office be not graritab|e 

«shep.T.i37. over, yet. It may- be exerclfed by deputy ^ 
. *i*n' it has D^en held, tnat .where one office is in^j- 

dent to another, fuch incidental oBce cannot 
be feparated from the.prinupaL Therefore, 

. . when the.Tking granted the office oi fkire-^derjc 

of a county, the grant was held void, the ojf- 

^ fice of fiiire*<:lerk being fnfeparably .incident 

T 4 Co. 3z. b.^ tQ j^]^at oi Jhertffy . So uie grant oJF the office 

o^ marjhal, with a refervation of the office of 

« % Saik. 439. chamhrlain^ is Void ^ . : 

Chfej in ahion^ or. rights of going to law, 
, are not .(ftric^ fpeakinc) affigaable, 6x trans- 

«co.ui.ai3.a. iferrable S Thus a bond is a chofe, in a&ion, 

\ and by the rules -of the.coriimon Jaw is not 

..grantabie^ over : and thcmgh we daily fee 

. aflignments of bonds, yet . thefe affignments 

are rather in the nature of letters of attorney 

authorizing th^ affignee tp fue in the affigho^'s 

name; or(toufe the words of Sir W. Black- 

« aComm.44i. j^o^^ d) '** when in common acceptation, a 

*' debt or bond is faid to be affigned ovef,\it 
^ piufl iliUbe fued in %e original creditor's 

*' name ; 
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name; the.perfon to whom it isaffign^ 
being rather an attorney than an affignee*. 
But the king is an exception to tfcis gene- 
ral rule, for he might always grant or r^- 
^' ceive a chofe in adtion." And though a 
bond or obligation cannot be granted or af- 
iigned over, yet the obligee may grant tlie 
deed itfelf to another, who may either cancel 
it, or deliver it up to the obli1gor^ The^^^'^^*3». 
reafon given, why thefe chofes in action can- 
not be affigned over, is becaufe it was thought 
to be a great encouragement to litigiqufnefs 
to permit a man to make over to another his 
right of going to lav^ ^ But notwithfta^ding 'xComm.44i. 
this rule of latv, yet equily has in many cafes 
fiipport^d affignments, and grants qf chofes 
in aftion. For though in the cafe of Burnet 
V. Kynafton s where a man married a woman ' * ^^^' ^^V 
entitled to a mortgage in fee, and afterwards 
afligned his intereft ia the mortgage to truf- 
tees to call in the money, and to lay it out in 
lands to be fettled upon him and bis wife, and 
their iffue : after this affignment the hufband 
died, and then the wife died ; it was decreed, 
that this mortgage of the wife was but a chofe 
in adtion, and not affignable till reduced in 
poiTeflion by the hufband : yet the grounds of 
that cafe feem to be from the want of a con- 
federation paid to the hulband, fufficient to 
change the property in adion of the wife. 
For in a fubfequent cafe ^ it was held, that a h^ ^ ,p 
man entitled to a chofe in a^ion in right of 400. 
his wife, as he might releafe, or forfeit it, fo v^^ptfchlii?" ' 
might he affign it for a valuabk confideration ; 
;and that a man, entitled to ^.^hofe in aBion in 
his onjon right, might affign it without a valu- 
able 
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ftbk coafideration. Indeed in this hit cafb 
it was held; that if a feme fole has a detree to 
liold add enjoy lands until a certain debt he 
paid to her^ and flie is in poSeflion of the 
lands under the decree, and marries, her huf- 
band may affign it without any coafideration. 
So it is alfo of a judgment extended upon an 
elegit. 

• »Vcn. S9S- So in Crouch v. Martin ', it was held, and 

decreed, that a feaman's wages, which are a 
chofc in aftion (being due by contraft, al- 
though the fervice be not done) were aflign-* 
able for a valuable confidcration in equity j 
and in fuch cafe the aflignee alone becomes 
entitled to receive them. So, paynaent tft 
the obligee of a bond by the obligor, when he 
» iVenLS4o. has notice of a previous alTignmenf, isvoitf ^: 

• cha. though it is ptherwife if he has net notice of 
^ ""*'lhe alignment'. As equity therefore has 

eftablifhed the grants, and afTignments of 
ffwfes i»a£lion, the fame rules with regard to 
notice feem to apply to the grantees and 
sffignees of cho/es in aSlion as relate to pur- 
chafers and mortgagees of landed property, ■ 
Thus, where a man poffefled ofachofeio' 
aflion, for a valuable confiderathn afllgned 
part of it to J. S. and afterwards for a va- 
luable confidcration affigned over not only 
the remaining part, but alfo the part already ; 
granted, to A, E., who had no notice of the 
former affignipent \ it was held that the firft- 
afiignraeni rtiquld take place in preference to 

3°?- the fecond ?. 

"As a chofe /a «^m« cannot at i«e be grant- 
ed or affigned, io neither can a right of entry . 

*•'*■ for fimilar reafijns". ' Therefore, if a diflejfee? 
' ■ of 
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of land grants his right to zjlr anger ^ the 
grant is void; though a releafe to i^t diffei- 
>r himfelf had beeh good ^ ; • Perk, c 86. 

Thtfufpenfion of things, which tie in grant, 
do not generally extinguifli the power of 
granting them. Therefore, iftherebealord 
and tenant, and the tenant leafes his tenancy to 
the lord for life^ Hill the lord may grant Ms 
feigniory to a ftranger, though at the tinie it 
M(as in fu^nce. But it is faid that if a 
grantee of a rent charge purchafes parcel of 
the land, out of which the rent charge is 
ifTuing, it fliall be extinguifiied £br the whoie^ 
though /ecus as to a r^nt fervice p. Perkins ' LUt. f. x%x. 
fays, that if there be lord and tenant, and J'^a o>! lIu. . 
the tenant ^ii/(?<?/f (by which word we may i47-*>«48.a.b» 
fuppofe the fee to have paffed) the lord of '^^•''*'• 
the tenancy upon condition^ the lord may 
fiill grant his feignory ; for if the condition 
be braken, and the tenant; enter, the feig- 
nory is revived 9. . * P«r*^- ^ «?• 

In the preceding obfervations on grants^ I 
have frequently hinted at the neceflity in 
moil cafes at the common >iw oi attornment 
to complete thofe grants. With refpedk to " 
attornments we are to oblerve, that they - 
owed their origin to the feudal fyflem. As 
the feudatory could not by the feudal law 
alienee feud without the confent of the lord, ' 
fo neither could the k>rd alien his feignory, - 
without the confent of the tenant ^ From rwright'iTcn, 
this circumftance arofe the doctrine of attorn- i7«« 
ment, which was nothing more than an in- 
dication of the confent of the tenant upon the 
lilienation of the feignory, or fealty and fer- ' 
vices by the lofd. Upon the reafons of at** 

tornments, 


^ alicui homagiuin, .?t fe^vifew^ teosoji^ ft 

" det«f qpod nw:: et r?9xijn.e i««Epgi«in 
*' ^i^ tafe feqi!ie.W!W: inconvenieos» tjwo 
" pQflk mvi. (ltbj,«g*f«5 Qapit^Jij iramico fiu 
** tt p« q^p(J tai«Mietiii?: facramentttm fidel: 
'* taris facw^ ei, qui eii^^dftHwi^ficare imet 
■ *' d^ret Efii«aJ*a<jawfe, qviar^ fepmagiiua 
" «t fef Yi.tuen, aEteiRi^Fe npn poflitt «.( fi, vei 
*' homagiijn; ^Homare i^, qui nihil, habei 
" in hsnm, UPds poffit vifarranli^aie, d?fe( 
" de«»«t«!!c»aibiiu/nf3eere." Attornmcni 
were npt Qixly neceSary apoa grants, oi feignc 
tiea!, but upqn gemote o*" rents^ remainder; 
. and rcvecfions «x^^^iU upw eflates for lift 
y^s» w: io ^U. But the cK>^«ne of altorE 
n^entswasio a great meqiuie ^voided b3^ th 
*J^''E*''"'T"-irUfp4i^3apn'Of conyeyapc^BiWH^': and ir 
deed by the ftatute 4 Ann. c. 16. f. 9. it i 
rendered ufelefe- ' Thifl ftatute enafts, thj 
all graao or ^opveyances, by fine, or qiIki 
wife, of any iBanors or Eents. or of ifae H 
v«floB or remainder of aay meffuages c 
]a^d^ ftiall be good Vf'ithout attorrwneat c 
th# particoWr tai%R*s ; provided tjiat no fuc 
teftafot b« ifepwged by payment of tmt t 
ai\y fuch o«&)»£p| ©r graa*w» oe by breac 
of any condition far non-paymeai of reui 
bel^e notice given hini of fqcli g^ant by tti 
oaaufce of grantee. The flatttte 1 1 Geo. a 
C. 19. f. 11. alfoefafts, that al! attommeni 
pf HtWBis to ftrangers, <^ any IiereditasieM 
ViihinEog^ttnd, Wales, orE?rwicIt, (hall b 
yoid, m<^ the foShHitsst, of ttwir leffors fliaJ 
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tioti t© aflfefted by any fii<?h attomftients;' 
provided that that ftatute fbould not affeft 
any attemments mad© purfuant to fome 
judgment at l^w, o* decree or order of a 
court' of equity , or made with Ae confent of 
the leffor, or ta any mortgagee after the 
mortgage is forfeited. 

Secondly, fVhat ape the peculiar properties 
offuch things as lie in-gnmt ? 

I believe it to be a pretty general rule, 
that thingfs which he in grant, and do not 
pafs by hvery, cannot be djfcontiuued by any 
conveyance, whether by fine or olrheifwife v. 'Liit.r^i^, 

The feafon of this is, becaufe a grant of this *^' ' ' 

kind of property pafles only v?hat the grantor 

laAvfully may pafs: Thus, if a tenant for 

life'or years, of an advowfon, rent, common^ 

&t:^ grants in fee^ this g^ant only pafles his 

eftate for life, or years, and is no forfeiture ^v. ^co.Litt.23x. 

Another reafon for this fdems to be, becaufe'^' ^^}'^' 

the t-erm 'difcontinkanct was introduced to dif- 

tinguitli tl^ power, which it afforded th^dif- 

cokiin^ee to reflore his ri^ht by ailion^ from the 

power which a diffeijin gave the diffeifee of re- 

ftoring his pofifelHon by entry only. Now 

though thefe two terms, dijfeifin and difcott" 

tinuanccy were applicable to landed property, 

yet as the owner of things, which lie in'grant^ 

could never have any remedy by entry ^ but 

folely by adlion^ the diftinftion could never 

be applied to him^. • vide p jti. 

it is however obfervable, that Littletdn ^'^f, a', 
produces feveral examples of diffcifms of a 
rentfeckeyy and indeed the very remedy, ^^'^^[•^^*\^^^; 
which was allowed for the recovery of rent, 
vie. by an affize of ftov^l dijfei/tn^ fhcws ns 

that 


that.tlie word d'fffeifin was not", impropirlyr 
applied to rents. He alfo tells us, that there . 
may be a difleifin of a rent-firvice, and rent- , 

'Uh. r. tjj, charge*. It feema that, a dijfeifin or difcon- 

*' ' tmuMiM of corporeal hereditaments neccferily 

operates as a dtOeifm or diCconti nuance of 
fuch incorporeal rights as are incident and 
appurtenant to the land afFcfted by fuch dif- 

saV!" "*** '' continuance ot diffcifin". 

So therecan be no ^MfTJi/ (WCKf/iiiiry of any 

1 »!iL^h.1Vo" tWng,_ whidi lies in grant '' : for as the law re- 

v«u|[h. 199. quires the folemnity of a deed to pafs this 
Kind of property, it follows, that no pcrfoncan 
make a title to thofe things, without Ihewing 
the deed from which he claims. But even 
before the Aatute 29 Car. z. there might 
have been a/pecial occupant c^ a rent. Thus, 
if a grant of an annuity or rent had been 
made to A. and his keirs ^nng the life of 
E. if A. had died durii^ the life of B. his 

Vo'v.\\t ^it\ ^^^'^ would have been a fpecial occupant ". 

»ii.H..'b..si. But if a rent had been granted to A. his exe- 
cutors, adminifiratars^ and affxgps^ during the 
life of B., and A. had died, living B., the 
rent would have been determined, unlefs 
there had been ait alTignment of it : for be- 
ing a/r«Afl/</, it could not go to the execu- , 

*Hair.ca.i,;ti. tors or adminiftrators ■'. Thus flood the 
■ *"''*■ common kw; but by the flatute of OanHi 
and perjuries, 29 Car. 2. any eftate fCi 
mV is made devifable; and if it be n< 
vifed away, it /hall be affets in the ha 
the heir., if limited to him : and if not 
ed to him, it ftiall go to the executor 
adminiftrators, and be aflets in their 1 
Sq ;hat fince tl^a; Astute, ifanapiiu 
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rent is ltmlt^4 ^ A* during B.'s life, and A. 
dies, living Bi, A. 's executors fliall have it 
during B.'s life, though they were not particu- 
larly mentioned : for the ftatute not only in- 
tended to prevent the fcrambltng for ettates, , 
but like\vife to prefer ve and continue the 
eftate during the life of ctfttiique vie ; and 
the ftatute in this cafe docs not enlarge^ but 
only preferve the eihite of the grantee *. * Note o. 3 ^, 

So too it feems, that tfie Qenftn^ticm of ^^' *^** 
mortgages of inctn-porearipYopefty difiers from 
tiiat of corporeal things. Thus the equity of 
redempti(Hi in common mortgages cannot be 
reftrained to any particular rime, nor limited 
to the heirs male, or heirs of the body of tlie 
m<)rtgagor^: nor, as it appears, does Ae ' J,]!"^- '^^ *^9' 
want of any covenant on the mortgagor's ivem. 191/* 
l^rt to pay the principal and intereft make'^^t 195* 
any difference ; for a con^iqyance of this kind 
is ftill a mortgage withotit any covenant of 
that fort, nor docs, it refirain the equity of 
redemption «. I am well aware, that die * 'P-^-^yi- 
cOunfel in Bonham v. Newcomb *", laid great l^?lw. 455. 
ftrefs upon the want of covenants on the 3 p-^' 359- 

• i Atk 4 c 6 

mortgagor's part, but the Lord Keeper *, irt , vern. 192. 
reverfmg the Lord Nottingham's decree, I'jJ^'^-yi's- 
and decreeing in favour of the rejiriflkn of * *^** 
the equity of redemption, feems to have . 
grounded his decree upon the defign of the 
mortgagor in making a fettUment by the 
mortgage^ and upon his intention of doing a 
Ktndnefsand benefit to the mortgagee. Up- 
on this account Lord Hardwicke, in the cafe 
of Mellor v. Lees ^, obferves, that the cafe " * Atk 4^. 
of Bonham v. Newcomb was an ekceptioft ta 
J;fce general pile. By tbefe few remarks on 
* ' mort- 
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moiigap^s oi hn^ed pro^irtjr^ I anl^ mean 
to fuggeft, that in them the. equky oi re^ 
demption cannot beimftrained to aiiy partw 
cular time, ahhough tbere be no covenaats 
pn the pact of the mortgagor. to'|5ay principal 
and intereft. Sut in the cafe of Flayer v. 

» iP.w.26^ Lcviogton V where^^ mortgage was made of 
a r^nt c^uirge^ with a* provifo of redemption 
during tki. h^ o/thegtoJUor; and no covenants 
on the niortgagor*$ part to pay the mort- 
gage money, it was heldy that the heir of the 
grantor could not redeem. A fimilar cafe 
was decreed in the fame manner by Lord 

-»Atk.494. Hardu'ickc '^. 

Again, as the ftatute of limitations, in the 

cafe of lands after 20 years poflfeffion, bars 

the plaintiff of his entry or ejedtraent, fg the 

courts of equity, in imitation of that law, will 

not allow the mcortgagor to redeem after the 

mortgagee has been in pqfTeilion for 20 

* * Vent. 340. yeaifd *». But in cafe of a nesa char^e^ thoush 

J87. ^ ' that be not paid or demanded ror 20 years, 

yet as fuch rent change is created by deed^ 

^ no part of the remedy is taken awf y ; and 

.. Sir Jofeph Jekyll cited the cafe of Lord 

Widdrington y. Jeanings, determine^ in Lord 

Harcourt's time, where the court took fuch 

a difference between a mortgage of lands and 

of a rent-chareje, and in the latter allowed of 

p 1 p. w, 170, a redemption after 80 years ^. 

. So likewife in common mortgages, the 
equity of redemption cannot be foreclofed, 
unlefs a bill of foreclofiirc is brought, and ^ 
*« decree obtained. But where one, being pof* 

feffcd of exchequer annuities for n'inety-r/me 
years, borrowed money upon themy andl fob 
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* fecuring . the re-payni(snV ttiereolT made an 
abrolute transfer or 'tne afvhmtles, but with *a 
deed or deteai^ancc, that ,u the rnq^iey was 
paid at fiich A (iay-^ the affighmehl 'ffiould Be 
void ; the mpnqy was riot paid at' die day ; 

. upon which the execufor of the rrior'tgagec, 

jafter -giving' notice to the rriortgagor of his 
intention, Ipld the annuities : it was lield.in tne 

..HoufeofLords^ thatjthe.ahnuities might well 
be fold, upon giving notice, wifh6iit any bill 

of foi^eclofure p. • S^ iii a cafe of a mortgage p i pj w. %6u 

.of ;ftockv Lord Har^^wkke dbfervedq, *' That J^";^'' ^•^**- 

^*' In 'a mortgage of Idh^s a bill of fofecio- •» » Aik. 303. 

/' fare ought to be brought, byt ffi a mort- 
*' gage of flock Tt ' is hoPt rieceflaVy . '** 
. It is univerfally admitted, that if a teniant 

jn tail of lands fuffers a^ecovery oT the cAat« 
tail, he will thereby acquiire the abfolute 'fee, 
and hot only bar his own liGTuej but alfo thofe 

- in remainder. But if a rent de novo be granted 
to oneV» taily without any limitation of a re- 
mainder after the efhite tell, and the tenairt 
In tail of the rent .fufFers a recbvery, he will 
not tTiereby- transfer an dbjoluie^ but 6rtly a 
hafe fee, deterrninaljle liponliis death wfthout 
iflue,. But if a rent-charge iS granted to A. 
in tail, remainder to B. ihfee, there it feems 
\ recovery properly TufFeVed by A. will not , . 

*onlv bar. his otvn iifue, Ibii't the remainder 

toB/ . . [^JcZ'v^r: 

\ So alfo Vt 'i<j a long eftablilhid rule,* tliat nachaphn!^ *''''' 
eftate of freehold in lands can be in ade to 
commence in fufuro ^ Thus, if an .eftate in • s co. p4. i>. 
rlands is limited to commence after 'the death 
of J. S., this grant is 'utterly void. But 
*lh\s rule does not univerfally hold with re- 

fpca 
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fpeii to i>»tor/>flr^4/ Ticrcditaments ; for if. a 
rent de novo is granted to commence after the 
death of J. S., without any intcryening parti- 

• piowd. ijd. cular eftate, yet it is a valid grant ^ But it 

appears, tliat the grants of rents in ejfe^ of ad- 
vowfons, commons, or reverfions, muft have 
the fame conftrudtion in this refpeft as grants 
of lands, for none of them can be limited to 

* 8 Co. 74« b. commence in fuiuro ^. 

Piowd. i5(j, q'hi-dly^ By what operative words incorpo- 
real property will pafs. 

In confidering this divifion, we will firft 
notice fuch things as lie in grant, which ufu* 
ally pafs with a conveyance of corporeal here- 
ditaments, as being incident or appurtenant 
thereto. 

It has been held that a grant of a manor to 
• J. S. to which there is an advowfon appen- 
dant, will pafs the advowfon v/uhout an in- 
fertion of the words together with the appurte- 

"^ioCo 6A.^. fiances'^. In the like manner, common of 

p«rk. f. I Id. pailure will pafs by a grant of the lands, to 

» Pcrk.f. 104. which it is appendant ^. So if lands, to which 
there is common of pafture appendant, be 
recovered in a novel dijU'eiJin^ it is alfo a tacit 

^Co. Liu.154. recovery of the common y. 

By a grant of a reverfion, the rent, which 
is incident thereto, will pafs without any 

• Lilt. f. ft29. particular words for that purpofe *. In fhortt 
it is generally true, that by a grant of the 
principal every thing incident thereto will pafs, 
according to the maxim of law, Accefforium 

^ Co.Litt. 151. ^^^^^ ducit^ fed fequitur ftitim primipak a. Up- 
on this principle it is, that if a man be remit- 
ted to the principal, he rtiall alfo be remitted 
to the acceflary. Thus, if there be tenant in 

t;:rl 
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' tail of a manor, to which there is an advo^- 
fon appendant, and the teniant in tail enfeoffs 
A. of the manor with th'fc appurtenances, who 
afterwards re-enfeoffs the tenant in tail, re- 
ferving to himfelf the advowfon ; irf this cafe 
when the tenant dies, and the iffue are remit- 
ted to the manor, they are alfo remitted to 
the advowfon, although it was fevered from 
the manor *». »»Co.uit.349. 

Indeed there are ibme incidents fo infepa* ^' 
rable from their principal, that they cannot 
be fevered ^, Thus common of pafture can- • Ccliu. jj<«. 
not be feparated from the land, to which it 
is appendant, if it be in effe ^. So fealty is ' P«k. 104. 
an infeparable incident to every tenure and 
reverfion«. * Therefore if a man, feifed of • Co.utt,5j,t; 
• a feignory by homage, fealty, and rent, 
grants the homage, the fealty (hall alfopafs, 
for they cannot bt feparated by any faving 
in the grant ^. But thous^ rent is an inci- '^^^^'S^^- 
dent to the reverfion, yet it is not an infe- 
parable one^. • Ibid. 93,*. 

In the next place we will conlider the ope- 
rative words of a conveyance in paffing fuch 
incorporeal hereditaments as are not incident 
to lands, and may or may not pafs with the 
lands. And here it is obfer\'able, that as the 
' defign of the law is to conftrue every grant 
« as near the intention of the parties as poiTible, 
when fuch intention does not counteract any 
fixed rules of law, fo it frequently creates a 
good grant without any regular form of con- 
veyance. Thus we find words of covenant 
fometimes fufficient to create a grant : as 
where A. granted and agreed with J, S. his 
heirs and affigns, that it Ihould be lawful fo? 

them 
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them ^t all -ttmes afterwards to have tni to 

ofe a way by and over the clofe of A. ; ifi can- 

fideration whereof j. S. agreed to ipky A. a 

cert&in fum per aniium. Now this was heki 

to be -a good grant of the way, though kt 

J^iUv. 305. only had the appearance <rf a covenant^'. 

So if a man binds his goods and larids in the 

^aj'^rrfent of a yearly rent to A. this is 'a 

good grant of a rent-charge with a pow6r ttf 

* dtflf efs, though there be no e^cpifefs -words 

« Co.LUt 147. to authorize a diftrefs *. 
ft 

aRDn.ftb.4a4. But though the kw in thefe inftances hds 
eftablifhed grants in ordei: toefFeftudte the 
-rtianifefl: intention of the parties; beeaufe 
'there -can be no inconfiftency in'making fucb 
a conftriiftion ; yet when any fuch inebnfif- 
t^ncy'does appear, itinirft heceflkrily m&kfe 
thofe gratrts void. Thus the word -^r^ifi^ }s 
•peculiarly adapted to.paft things, tvhich lie in 
grant, though there may be other W6rds 

k CoiLitt.sdf. ^^-{^^ can ferve the purpofe^. Now thb in^ 

'.> fertion of this word grant in a Oonv"eyanc'e h 

zn mdicatio'h'of fhe party's intention to -pafs 
Ai(^6rporeal hereditamerrts. If therefore /«r^>'- 
foredl things are intended to be pafled by a 
conveyance, which is principatlly fuited td 
transfer corporeal property, and in that convey- 
ance the .word grant is omitted, the kw can- 
not fo far deviate from its own fixed rules, 
as toeftablifh a 'grant of this nature by a con- 
veyance of this kind. Therefofe, Karever- 
Jioner in fee rnakes 'sl feoffment in f^e (without 
inferting the word grants and without' Oufting 
the particular tenant) by this fecffmnt the 
r^teffion will not pafs by way of ^r^«/ with 
atrtor-ameiit 5 fot if appeared to be the inten- 
tion 
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tion ot the reyerfioncr, that tt (lioutd pafs b^ 
force of the feoflTment, and livery \ I fey,* *J^oU»J».j^^ 
without inserting the word grants tot if it had ^ *' 
been inferted, the feoffment might clearly be 
takert as a ^r^»/ ; for Lord Coke"^ tells us, "C0.utt.39u 
that iedi or eonceffi qiay atnount to a grant, Vide 1 RoH. ' 
a feoffment, a gift, a leafe, a releafe, a cpnfir***'* ^^- p** *• 
mation, or furrenderi and it is in the ele<ftion 
of the parties to ufc them to which of thofe 
purpofes he choofes. Upon the feme prin- 
ciple, if a man (without inferting the word 
grmt) refe^lfes^ JurreitderSy or confirms^ when 
the releafee, forrenderee, or confirmee has 
no eftate Ibr the releafe, &c. to work Upon^ 
it will not enure as a grant, releafe, furrender 
or confirmation. But on the contrary, if 
the word grant be ufed with that of rekaf&j 
&e. although there be no eftate for die 
releafe, &c. to work upon, yet it Is a good 

grants. • . ^Xli'!''" 

I (hall now endeavour to point out the 
feveral conveyances, by which incorporeal 
property may or may not pafs, though the 
word grant be omitted; whether they are 
granted by themfelves, or with corporeal 
hereditaments. When things which lie in 
grant are intended to be conveyed together 
with corporeal hereditaments by feoffment y it 
is abfolutely neceflary to inefrt the word 
grant ; for this fpecies of property does not 
pafs by the livery^ but merely by the word 
juft mentioned. This is agreeable to the 
opinion given by Sir J. Palmer, as cited in 
Bridgman's Conveyancing •. ^ \l^''^^' ^""^ 

As incorporeal hereditaments, relating to 
or ifltmig out of lands p, may be limited to ^ sap. 103. 
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ufes, fo may they be bargained and fold. 
Now in a bargain and fale, which is always 
fuppofed to be made for a valuable confide- 
v«€Moor,34. ration, the words bargain znd/ale are the 
ooljVc.aid. moft fuitable words to raife the ufe, whether 
cro. Eiix. i6i. fuch ufe is to arife out of corporeal, or incor- 
poreal hereditaments. Therefore there can 
beno.neceffity toinfertthe vrord grant in this 
conveyance, in order to pafs incorporeal h&tQ'- 
ditaments. 

As there may be z Surrender of things^ 
«Co.uit,338. ^hich lie in grants and as the woxA fur ren- 
der is the moft applicable to that conveyance, 
there feems to be no necelfity to make ufe 
of the term grants when incorporeal heredi- 
taments are furrendered. But, as was before 
cbferved, there (hould be a proper eftate in 
the furrenderee for the furrender to worl?: 
upon, otherwife it can be no furrender ; and 
as a grant it cannot operate, for the word 
grant is omitted. The fame obfervations 
will apply to a confirmation. 

With refpeft to the conveyance of kiife 
and releafe^ when the whole of the property, 
corporeal as well as incorporeal, is particu- 
larized, and conveyed to the bargainee for a 
year, by the words bargain and Jell ^ the bar- 
gainee has fuch an intereft in them, as renders 
him capable of receiving a releafe of them : 
for incorporeal property may be releafed, as 
>ft»ep.T. 319. ^^11 2& corporeal^. In m'aking then this 
releafe,^ the fame words may be ufed with 
refpeft to the one, as the other fpecies of 
property ; for a lecje and releafe^ like a bar- 
gain and fale, is equally applicable to pafs 
.. incorporeal z& well as corporeal hereditaments, 

and f 


•', 


and therefore materially differs from a feoff-> > 
ment with liV^eiry; which is only proper to 
convey lands: Now the Only; and vefy 
words bf a rdeafe, as ufcd by Littleton •' ^^^ ^- 44$t 
hlmfelf, are remife^ releafcy and . quit claim j 
Which clearly ftiews, that he did not think 
the word gfdiU to be at all necel&ry. How- 
ever, it would be perhaps prudent to infert 
that word if! the conveyance of leafe and 
releafe. 

It is to be obferved, that by the word* 
tenements and hereditaments an advowfon id 
grofs will pafs, though not by the word lands t. * i ^»J^- 4^4.' 
So a grant of all lands and tenements in D. 
Will pafs not only a reverjim^ but alfo a reM 
IfTuing out of the lands ^ ; and Perkins fays "«, ▼ i RoU.tb.s7^ 
that tfiofe words will pafs an advowfon iniS'Yv^^'i* 
grofs. But commons m grofs^ anntiitie^, 
and ways, cannot pafs by thde words «. For l^*^**"-^^ f ^ 
the different names by which things in general * * • ' ^* 
pafs in conveyances, the reader is referred 
to Go. Litt. from fol. 4. a. to 6. a. and alfo 
to the different abridgments, under title 
grant. I (hall only take notice here, that it 
would be advifabte in conveyances todeferibe 
or mention fuch incorporeal hereditaments as 
are intended to pafs : as for inHanc^, com- 
mon in grofs will not pafs by any of the 
words above mentioned^ nor by a grant of 
allpaftute 7. r%KQ\Uuh.i^i 

Fourthly f The mahner in Ivhick reverjions^ 
and rents are granted. 

I have already had occafion to point otit 
the particular conveyances, by whidi incor- 
poreal hereditaments may pafs. Indeed in 
fifing advowfons in grofe^ reverfxons, and - 

T a com^ 
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**maiOT5 in giPofe^ the conveyaaces by baf-^ 
g^in a»d f^le^ and lea£e and re)eafe, are the 
nwft frequently refortcd ^o. Wit^ refped to 
rmf^harg^Sy th^y are fometimcs limited in 
wnfiricration <rf marriage b ilri^ fettknaent, 
in xht f40>e manner as fettknwJBts cf landed 
proper!}!. In doing this tt tq^pears to be the 
|n«ft didlrable way to Umii th^ eftate to th^ 
grantee, by way of grant at common kw, to 
th^ ufea wd i^tcsats ipiteo^eid' lo te declared ; 
ti>is[ wyi g^w the grantee feifita to ferire the 
iiftai aid aJU ufps d^Jared thereon will be ex- 
-Boti. note 1. eftUiWd by thtf ftalute *. So a man feifed of 
Co. utt.a98.a. ^ r^nhci^gt In fee may ccwenaal to ftand 
feked of it, and (Jie u^ raifed by that eove- 
iiant notay he ^iesieciited by th^ A^mte of 

• % Vent. ^6o. ^Cfi ^; ' 

i$4iy.^ark«». ^ ^^ dofethis chftpteT 'W ^raufs by fub- 
jainijstgthe fomi^rfa gr^t of a reni-dia»ge 
dwing Ae . life of th^ gnmtor by way of 
gpraitf at ccramon lawv and demiCe of a teon 
to a truftee for die better ftraring the pay 
nwnt of the rents This-fciiid of grant w^l 
fliew dieiMif«rr of a gnmt of a rent-ohaisge, 
vhttther infee^ for life, nftUgr^mmi, or m tgHy 
and wHl gkc me ahfo an opportuiaity qf ex- 
plaining ibme peculittitios rela^ng feilety to 
a g^92^ of ^ reot^oflr aiaervk. 

However, as the ftatute of 17 Gea %. 

c. eiSh. 1ms. made fcveffldi: »e^tetiona with re- 

fpedt to grants of rent-charges, la: amiiuties 

for;Uficv I wili briefiy jpointout tiofe-regula- 

Idons; and alfi» add a few rertharlss on tine 

' libwty of re-purchafir^ a wa&t-charg^ or an- 

♦• nuity; which wiii lead; me to ccmfidcr the 

• ,»tiire of an annuity or. rent-charge, as diftin- 

guUhed 
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guiflied from a mortgage or other fecurity for 
'money. 

The 17 Geo, 3. c. 26. was enaAed in 
order to regulate the raifmgof money by way 
of annuity, or rent-charge.. It firft dire<Sts, 
that all grants of annuities for life Hiall be 
enrolled 'y and fuch enrollment ihall contain 
the names of all the parties, witnefles, &c. 
otherwife the grant to be void. With refpet£l 
to this part of the ftatute, Mr. Butkr ob- 

ferves\ *' It is to be wilhed, that the legif- > buH. note.i, 
** l^turc would enable petfons redeeming, or Coxut. 190. t' 
^ re-purchafmg annuities granted by theoi, 
^* to enter an account of fuch redemption or 
'- re-purchafe upon the regifter 3 for as it is 
*• an impeachment of a perfbn's credit, that 
** annuiti-es of this nature fliouldbe recorded 
** againft him» it is but reafonable^ that when 
^^ he has redeemed^^ or re-purchafed them, 
'* that Ihould be as publickly known as- his^ 
** grant of them." The fecond fcdioa di'r 
refts, that before Judgn;ient (hall he entered 
of record upon any warrant of attorney fof 
recovering the annuity, ox before execution 
fhall be fued out upon any judgment already 
eritered, a memorial (hall b^ enrolled as afpre* 
faid. By the third fedtionall deeds fqv grants 
ing annuities fhafl contain the confideratioa 
(which (hall be in money only) and the names 
of the parties at full length. — 3. 4.: If any 
part of the confideratioi) be returned, or if 
any notes are given,, and tfaofe notes arc not 
paid when due ; or if goods be giiren as a con^ 
fideration, the court may order the deed to be 
cancelled*^. — ^By f. 6. all contrails for the « vide on *?• 
purchafe of amiukies witlvany pcrfdn ""'^'^lup'ais sl^ 

the * ' ** 
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fte age of twenty-one years ftiall be voici : 
and the pcrfons procuring or foliciting mi- 
iiors to grant, &:c. ihall be puniftied by fine 
and imprifonment. — ^By f. 7 . the fame pu- 
niflim^nt /hall be inflifted on folicitors, fcri- 
vcners, &c. taking more than ten fhiUin^s 
for every j(^, 1 00, for procuring money to be 
lent by way of annuity.— I'he f. 8. contains 
cafes excepted out of the ft|3itute, ^nd declares 
that it does not extend to annuities given by 
w/7/, or marriage fettlement ; nor to any an- 
nuity or rent-charge fecured upoii landi? of 
equal, or greater value, whereof the grantor 
wasfeifecj mfeejimpk^ or/^^-//2f/7inpoffeffion, 
at the tinie of the grant ; or fecured by the 
adtual transfer of ftock in any of the public 
funds, the dividends whereof are of equal, or 
greater annual' Value, than the faid annuity j 
tior to any voluntary annuity, granted with- 
out regard to pecuniary confideration ; nor 
to any annuity or rerit-dbarge granted by any 
body corporate, or under iany authority or 
truft created by adt of parliament ; nor. to any 
knnuity^ 'where the Turn to be paid does not 
exceed jf. 10 annually, urilefs there be more 
than one fu,ch laft-mentioned annuity from the' 
fame grantor, or grantors^ to qr in truft for 
i!he fame perfon pr perfons. 

With refpfcft to the claufe of re-purchafe^ 
yfually inferted In grants of rentrcharges, 
or annuities for life, in order to underftand 
the nature of fuch re-pt^rchafey we muft ob- 
ferve, that when an annuity or rent-charge "is 
granted for life, &c. it ii^ fepkoned an abfolute 
Jale to the grantee, ojr purchafer ; and there- 
fore, lik6 other fales, the gfantee may either 
" • keep 
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keep fcU purchafe, or difpofe of it ^t his plea* - 
fure : nor can the grantor compel die pur- 
chafer to re-grant the rent^charge, unlefs in 
the original gjjant there is a mutual covenant, ' 
that the grantor may be at liberty to re-pur- * 
chafe the fame. When fuch a claufe then is * 
introduced in the grant of a life annuity, or * 
rent-charge, it is nothing more than SLpurchafey ' 
with a liberty to re-pur chafe ^. It differs then ^^Y'/* * ^**' 
froxn a mortgage or fecarity for money lent, 
\vL thefe principal points :— -A mortgage can^ 
npt be made irredeemable, of in other words, 
the equity of redemption cannot be reftrain - * 
ed. In a mortgage the principal debt ftill 
continues, until the equity of redemption is 
fpreclofed; whereas, upon the purchafe of 
an annuity, the principal is gone for ever; 
and even if there be a liberty to re-purchafe, 
and fuch re-purchafe is made accordingly. 
Hill the money paid upon diat occafion is not 
the payment of a debt fecured, but the con- 
fideration money of a new purchafe. So a 
mortgage being folely a pledge or fecurity 
for money lent, equity confiders it but as the - 
perfonal eftate of the mortgagee^ though the ' 
mortgage be in fee ^ ; but as an annuity is not * Buti. tiotie u 
rtf$:koncd as a fecurity for money lent, but as co.Litt.ao8.i). 
an abfolute fale, it muft be confidered as the 
real eftate of the grantee, if it has a freehold 

' However, as courts of equity lean very i vc». 4«|, 
much againft contracts of this nature, as 
tending to obtain more than legal intereft for 
money, they have been ever anxious and ftu- 
dious to find out pretences to conftrue thefe 
faJcs of annuities as mere fecurities for mo» : 
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ney, and thereby fb foffer a redeiwptkrti ^ 

in the ccntainonicafe of JiH&rtgages. T4) nfc 

3 Atk. 17^ ^ ^^^ .^f Lojj Hardwkke, '^ There tes 

** t)ecn a long ftraggle betwfeen the e^\ty g£ 
** this eourt and p^ans who hav^ iiiadeNit 
^* their end^vour to fiiftd but fchcmes to get 
^* exprbitant iratemft, and Jojevade'the fta- 
^ tuttis of uffary/* Jn deciding therefore ttp-- 
pn cafes of this nature, the chaneery 'has ge*- 
nes^Uy tronfidered thcxn in tvi'o. lights, 7 ft, 
Wiwther they are to be r^eckoaed (cpnf^er^ 
ii}g all the ckcumftaBces) as abfdute iales^ 
or merely as fccurities for money lent, 
sdly, Actaitting them to be fades, whether 
thfere be any grounds to relieve againll them. 
Thefe were the confiderations in Law ley v. 
» Ibid. *78. Hooper-^, where anvati, being entitled to a 
rent-charge of ^. It QO f)er annum, and beibg 
;n diilrcflfed circumftances, fold jC-igo p^ 
annum to J. S. >part of the faid fum of j^.200 
a year, forriie fum €££.1050, with a Jiberty 
to F€-^purchafeand renkem the fame, upon pay^- 
n^nt of all ancars of the faid annuity, and 
alfo pf theprbioipalfum of iC-ic)5<^5 togedier 
with £.75 bejidcs. Upon a bill brough* to 
redeem^ upon payment of principal and mt^ 
tifi ptfly* the Lord Chancellor confidered 
the cafe upon the^queilioiiis above fta^te^ ; and 
a$ t© ilhc iirft, he thought that there was a 
ftrong foundation tp qpnfider it as a fcourity 
fcgr ^oney i becaaife the parries ufing the 
word tM^tm^ as weil fl-s re-purckafe^ Shewed, 
tl^t it was their intention, that it Ihould i>e a 
powtr of rfd^mpnon. He bovver admitted, 
that there was no oqcafion to determine that 
ppint ; ft)r fuppofisg it to be a £ale, it ought, 

' ' ' ' '' ' " frpm 
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ffom iJie peculiar circuOTftaiices of tfie^ crfe, 
to be relieved againfl: ; and therefore he de- 
creed a redemption lapon payment of princi- 
pal and intereft only. 

' So in another cafe ^ wher^ C. H. gave the"*^ 3 Atk. 54'. 
refidue of her eflate real and pcribnal to fi. {;*^^^^r-^"^- 
in trull to pay the piiodaoe thereof to Lady 
D. far life^ for her fcparate ufe, remainder 
over, and' appointed B. execntor: l^dy D. 
took up ^.120, for which fum ihe granted 
an annuity of £a 20, for which futn fhe grant* 
ed an annuity of ^.20 daring her life, and 
direded B. to pay the fame out of the pro- 
duce .of her Hfc eftate; and this coming -he- 
fore the court, the Lord Chancellor, judging 
of the intention of the W// under which Lady ^ 
D. claimed, was of opiniofi, that Lady D. 
might contraft for railing a fum of money by 
way of Icmn, hut not by way of annuity for 
her own life, as that would be too large an 
anticipation of the produce of the truft cftate, 
and againft the intentim of the teftatrix. He 
therefore decreed a redemption (though made 
trredeemabk ) upon payment of principal, and 
intereft from the tinae of the grant. 

Thus too *, where T. S. being tenant for i i Vczey,4oz, 
.life, created a term for ^g years, if he l^^uld^°"J^'^' ^• 
fo long live ; and being indebted to S. S. in 
the fum of j^.669P, made thirteen feveral ^ 
grants; twelve of ;^. 50 per annum, and one 
pf £,66 per annum, to S. S. his heirs and 
affigns^ during the life of T. S., to be iflu- 
ing out of the lands of which he was tenant 
for life, which lands were by another inden- 
ture of the fame date demifed to truftees 
for two feveral terms, m fatisfaSlian and dif" 

charge 
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rA^/^of the faid fcvcral fums; in this con* 
veyance it was agreed, that as long as S. S. 
fhould quietly hold the premifes unmoleiled 
by T. S. upon the trufts therein mentioned, 
T. S. fhould not be perfonally liable, nor be 
i'ued in law or equity, nor his goods &c. be 
liable to the payment of the annuities : pro^ 
vided ijjways, and agreed, that it (hall be 
lawful for T. S. xnfatisfa^ion and difcharge 
jof the feveral fums, from time to time to re-r 
purchafe and redetm the faid rents at the fame 
price, upon notice given on any of the four 
^quarterly days, on which they became pay^ 
able during life. Then the prior term of 
99 years was declared to be affigned for the 
better fecuring the faid feveral annuities. 
The queftion in this cafe was, ^'hether thefe 
annuities ftiould be deemed part of the ferfo- . 
fud or real eftate of S, S. It muft be obfcrv- 
ed, that the annuities were limited to S. S. 
his heirs and nffigns. Lord Hardwicke held . 
thefe annuities to be the pe^fonal eftate of the : 
grantee, for three reafons : i ft, Becaufe dur-^ : 
ing the exiftence of the prior term, the profits 
of the annuities and of the eftate, which the 
truftecs covenanted to apply for that purpofe, 
muft arife out of the term \ therefore, as the 
annuities were to arife put of a chattel and 
perlonal intereft, they muft be perfonal alfo. 
ridly, The method taken to grant^the annui- 
ties (hew, that the parties meant to make 
them redeemable, and as a fecurjty for money 
advanced. For the lands were not granted 
abfolutely to S. S. but the debt was divided 
into fo many parts, applying it to the parti- 
cular annuities granted, turning it into a pu^b 

chafe 
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chafe of fp many annuities ; the meaning of 
which was fpr the convenience of T. S. that 
he might redeem any of thefe annuities upon 
payment of the money : otherwife there could 
be no fenfe in it. 3dly, That, as in the 
provifo^ the words re-purchafe and redeem are 
ufed fynonymoufly, and as the power of re^ 
purchafing was there called an equity of re-- 
dem^tion^ it (hewed, that the parties intended 
to make thefe annuities redeemable^ as fecuri- 
jies for money advanced, and of courfe perfor 
pal eftate. His Lordfliip therefore' decreed 
accordingly. 

However, ufmg the word redeem (not- 
.withftanding the opinion of Lord Hardwickc 
in the above cafe) does not, if there are np 
other circumftances, make the grant of an 
annuity merely a fecurity for money. Thus ^, * « b». p. c. 
where A. for ^.2 1 CO granted an annuity or**^' 
Tent-charge of X.300 per annum to B. for 
his own IJfe by a previous grant of the rent- 
charge, by way of grant at common law, and 
then by a deniife of a term tg trufteees. The 
eftate, upon which the annuity was charged, 
was reprefented to be of the yearly value of 
j(^.iooo, with a liberty of redeeming^ upoa 
payment, &c. A. fuffered the annuity tp 
run greatly in arrears ; and the eftate turned 
out to be fubjedt to prior incumbrances ex- 
c^qding its annual value. Upon a bill being 
brought for a fpecific performance of the co- 
venant to pay the annuity, A. offered to re- 
deem upon payment of principfil and ;ntereft 
only ; but the court decreed hin^ to pay up 
all the arrears pf the faid annuity (which 

amounted 
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^mounted to ^ great fum) and .then if he 

' wirtiecj to redeem he was at liberty (o to do. 

, Here we only fee the word redeem ; and yet 

the court only allowed of a re-purchqfe. So 

sun^o^ V^' in a fimilar cafe. Lord Hardwicke held *, that 

Cop:.**** ' it would be iQconfiftcnt with the rules of 
eguity to decree a redentptim upon the grant 
or an annuity. 

The eflential difference between a redemp- 
tion and* re-pur ehafe feems to be this, viz. when 
an annuity is deemed a pledge oxfecurity for 
money tent^ and confequently in its nature 
r^^^^w^Wi?, the court will decree a redemption 
ab initio^ that is to fay^ it will decree a pay^ 
ment of the principal fum, with legal intereft 
from the day of the date of the grant ; and 
an account to. be taken of aH fiims received 
by the.^ grantee on, account of the annuity; 
which fums muft be firft applied in payment 
of the: intereft due on the principal, and then 

^ 3 Aik. asu In fmking the principal itfelf ^. But before 
ji perfon can re-pHrchafey he muft pay all the 
arrears cf the annuity ^ from the date of the 
grant up to the d^y he offered to re-pujr-^ 

»5Bro.p.c. chafe". 
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^he Form (^ a Grant of a Rent-charge for thi 

Life of the Grantor, 


C F 31 ® intltmure of three parts, 
made tlie day of 

in the 31ft year of the reignt of our fovereign 
lord George the Third, by the grace of God 
of Great Britain, France^ ;Wd Ireland, King^ 
Defender of the Faith^ ^ad fb forth, and in 
the year of our Lord 179 J, between An- 
drew Afhton, of ia the coimty 
of Middlefex, Efq; of the firft part; Benja- 
min Barton, of WakoB, upon Thames, in the 
county of Surry, Gentleman, of the fecond 
pact ;i and Chiles Cary,. of the parifli of Sl 
Andrew's,. Holborn, in the county of Mid- 
dlefex aforefaid, Ironmonger, of the third 
part. JVherem (this word always begins a 
IiecitaL. The reutals^ fometinus placed in 
gran$5 of this kind, are a. fhort account of the 
fettkment or will under which the grantor 
claims — 'the agreement for the pur chafe of the 
annuity — when ^ and in what manner ^ and by 
whom it is to be paid). And whereas it was 
agreed, upoa the grant of the feid amuiry^ 
that for the further, better, and more ef- 
fe£hiaffy fecuring unto the faid B. Bar- 
ton^ Ms executors, adminillrafors, and af^ 
fign^, the due,pun(Stual,.and regular pay meat 
of the ferd annuity, or clear yearly fum of ;^. 
the fame fhouW be charged apbn, and 
payable, and iffuing out of all thofe the faid 

dc- 
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dcvifcd (otfettle^^as the cafe may he) meffua- 
ges, lands, fee. with their, and every of theii' 
Tights, members, and appurtenances, (this 
4igreement is to make the annuity a rent- 
char oe) and that the fame eftate, ofhere^ 
ditaments fhould be dertiifed to a truftee for a 
term of years. Upon tl)e CrU0t«, and in the 
manner hereinafter declared and expreffed, of 
and concerning the fame. I^OtD t|)t0 iXi^ 
lienture toitneSSetl), That in purfUance 
of Ae faid recited agreement, and for and iri 

Coafiiierattoiu confidcration of the fum of jf . of 

lawful money of Great Britain, to the faid A. 
Alhton in hand well and truly paid, by the 
faidB. Barton, at and before the fealing and 
delivery of thcfe prefents ; the receipt and 

Receipt. payment of which faid fum oi £. h6 

the faid A. Afliton doth hereby acknow- 
ledge, and of and from the fame, arid every 
part thereof, doth acquit, releafe, and dif- 
charge the faid B. Barton, his executors, ad- 
mini ftrators, artd affigns, and every of theni, 
for ever, by thefe prefents (A) : he the faid 

Gnat A. Afliton \fSiX^ granted, bargained, fold, and 

confirmed, and by thefe prefents Uotf) 
grant, bargain, fell, and confirm unto the faid 
Is. Barton, his executors, adminiltrators, and 

af- 
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(A) This IS a general receipt for the confi-j 
deration monejr : befides which, it is ufual to 
jndorfe a receipt on the back of the deed- 
However, if a , receipt ^ is indorfed, but the 
confideratioa money is proved mi to ht paid, 

fuch 
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afligns, (B) for and during the natural life gf 
him the faid A. Alhton, one annuity or clear 
yearly rent-charge or annual fum of jf . 
of lawful money of Great Britain, to be 
yearly iffuing, payable, going, had, received, 
and taken by him the faid B* Barton, his ex- 
ecutors, adminillrators, and afTigns, by and 
out of ^i// thofe the faid meifuages, (here the 
lands muji be recited) together with all 
and fmgular the rights, members and appur- 
tenances 


fuch receipt is of no avail, and the vendor 

has an equitable lien upon the eftate fold *• '^^"J^ij^^' 

It is a rule of equity, that from the time of cw^T'**^* 

an agreement for a purchafe until the whole 

of the purchafe iiioncy is paid, the vendee 

becomes a truftee for the vendor, as to fo 

much of the purchafe money as is unpaid *> : ** 3 Atfc. 173. 

and the lands are fubjeft to this charge, not i^sf"' **^* 

only as againft tlie vendee, but againfl his 

heir, <?r any claiming under him as purchafer, 

with notice of the equitable lien^. « » v^sej^^u. 

(B) Before the ftatute of frauds and per- 
juries an eftate per auter vie (as this is) was 
not confidered as a perfonal eftate, even if 
limited to the grantee, his executors^ admini- 
Jirators, and ajftgns ^ : But it has finee that 4 stipm. 
ftatute been fettled, that an eftate per auter 
vie^ when limited to the epcecutors^ &c. ^fn^f'^^**' 
the grantee, muft be Attmtd perfonal eftate « : v. Aikinii. ^^ 
However, zn t&zit per auter vie^ when limit- ^*^ * ^««*- ^ 
ed to the grantee and his heirs^ is liable to Airof4Ge<i.t« 
debts by fpecialty, and is within the ftatutes ]'y?^' ^^ 
of fraudulent devifes, 3 and 4 W. and M. 4^0. wcufmi!- 

t- A ^ loCv.Wciltafl* 
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fenaftces thereto belongingj or in aiiy wtfe 
appertaining; and the rcverfion and reVer- 
fions, yearly and other rents, iffues, and pro- 
fits of all and flftgular the feid hereditaments^ 
liibcndttm. gn^ prcmiffes. Cfl ij^Mtr hold» recci we, per- 
ceive, take, and enjoy the faid annuity or 
clear yearly rent-charge or annual fum of 
/. and every part thereof, unto the 

faid B. Barton, his executors, adminiftrators^ 
find aifigns, for and during the natural life of 
the faid A. Artiton to be paid and payable to 
hioa the faid B. Barton^ his e:xecutor$^ admi- 
niftrators, and alligns, at or in the common 
dining-hallofLincotn*i5lnn, in theeoimtyof 
Middlcfex, by four equal quarterly payments, 
between the- hours of lO and ra o'clock m 
the forenoon of the feveral and refpedtrve days 
ibllbwlng, (here the dtiys mujl be fpecified) m 
each and every year, by even and equaj por- 
tions, without making anydeduAion, defa!- 
cation^, or abatement out of the fame, or any 
part thereof, for or in refpe(S of any taxes, 
charges^ aflfeffments, payments^ or othqr mat- 
ter, caufe, or thing whatfoever, taxed, charg- 
ed, affeffed, or impofed upon the faid mef- 
fuages or tenements, lands, hereditaments, 
and premiflfes, fo charged with the payment 
:of the faid annuity or clear yearly fum of 
£. or any of them, or any part 

thereof, or on the (aid B. Barton, his execu- 
tors, adminiftrators, or affigns, in refpeft 
thereof, by authority of parliament, or other- 
wife howfoever, together with a proportion- 
able part of the faid annuity or clear yearly 
fum of jf . for the time which 

ihaH ckpfe between the laft of the faid day^ 

of 


bFpay^neht next prec^ng the deccafe of th^ 
faid A. Aihton^ aftd the day or time of fucli 
his deceafe, the firft payment of the (aid an- 
nuity to begin and be liiade on the . 
day of next enfuing the date of thefe 

prefenls. 3nU the laid A. Aftiton^ for him- 
felf, his heirs, executors^ tdminiftratOrs and 
allignsi tMJtl) hereby grant, covenant, and Covehannhii 
.agree to and with die Ikld B; Barton^ his J^t/SiS^dof 
executors, adminLftrators^ and ^(ligns, that 
In cafe the faid annuity or yearly rent-cWgib 
of£. or any part thereof, fliall hap- 

pen to be behind or unpaid by the fjpace of 
14 days next over or after any bfthe faid 
days or times hereby exprefled and appoint- 
ed for the payment thereof, and wherepp 
ibe fame ought to be paid as aforefaid, (hcH 
and in every fuch cafe, or as often as it (hall 
fo happen, it (hall and may be lawful to and 
for the n^id B; Barton, his executors, admi^^ 
niftrators, or afligns, into and upon the faid 
meiTuages or tenements, lands, heredita* 
tnents, and premiflTes^ fo charged with the 
paymetit of the faid annuity or rent-charge 
of j^. or exprelfed or intended fo 

to be as aforefaid, or into and upon any part 
kheiseof, to enter, and titfttttn for the fem6 
annuity or rent^charge ot£. and all 

arrears thereof i and the diftrefs anddiftrelTes 
then and there found and taken to take, 
lead, drive, carry away, and impound, and 
the fatiie in pound to detain and keep^ undl 
the fame annuity or rent-charge pf ^. 
and all arrears thereof, and all cofts, ^ charges^ 
and expences whatfbevi^r, fuftaiiaed or pcca^ 
lioned by or attending the making, taking, 

U and 
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and keeping any fuch diftrefs, Ihall be fully 
fiaid and fatisfied ; and in default of payrfient 
thereof in due time after Jlny fuch diftrefs 5r 
diftrefles fliall be mfdcf and taken, to ap- 
praife, fell, 6r otherwife to difpofe of fach 
diftrefs of diftreffes, or any part thereof, or 
otherwife to aft therein according to the dire 
courfe of la\^, in the fahie rhanner, in all re*- 
fpedts, as landlords are by aft of parliamerit 
authorized to do, in refpeft to diftrefles for 
arrears of rent upon leafes for years ; to the 
intent that thereby and therewith the faid B. 
Barton, his executors, adminiftrators, and 
affigns, (hall and may be fiilly.paid and fa- 
tisfied the falid annuity or* yearly rent-charge 
of £. and all arrears thereof, or fo 

much thereof as ftiall theti be remaining dufe 
add unpaid^ and all cofts, charges, and ex?- 
pcnces whatfoever, fuftained or occafioned 
fcovenanithai by thc Hon-paymcnt thereof. (C) lp>jrtf=: 
i^/Iiut ^^^^^ always, and the faid A; Aftiton doth 

hereby 


(C) This covenant makes the rent a renf- 
charge, for without it it Would remain a 
fent'feck. The difference betWeeri thefe 
rents at the common law was material. The 
. latter could not be recovered by way oidijirefs ; 
and indeed not at all, if the grantee had never 
been feifed of it : but a diftrefs w^as the pro- 
«Liti. f.jii7." per remedy to recover the former^. But 
the difference, which fubfifts between thefe 
rents at this day, is merely nominal ; for the 
ftatute 4 Geo. 2. c. 28. f 5. has extended 
thc fame remedy by difirefs to all rents alike, 

^ thereby 
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tereBy for hlmfelf, his heirs, executors, ad^ 
ininiitratbrs, and affigns, further grant, co- 
venant, and agree, to and with the faid 6. 
Barton, his executors,' ^dminiftrators, and 
affigris, that in cafe the fkid annuity, or 
yearly rent or fum of j^. or any part 

thereof, (hall at any time during the natural 
life of the faid A. Afliton happen to be behind 
ot unpaid by the fpace of twenty-cight days, 
next over or after any of the faid days or 
times appointed fpr the payment thereof aiS 
aforefatd, then, and in fuch cafe, and as often 
as it fhall fo happen (although no lawful or ' 
formal demand (hall be made) it (hall and 
may be lawful to and for the faid B. Barton^ 
his executors, adminiftrators^ and afligns, into 
and upon all the faid meflfuages or tenements, 
lands, hereditaments, and premiflTes, fo here-^ 
by charged therewith as aforefaid, or into 
and upon any part thereof in the name of 
the whole, to tlXttX^ and the fame to have, 
hold, and enjoy, and the rents, ifliies, atid 
profits thereof, and of every part thereof, to 
receive and take, to and for his and their 

U 2 own 
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thereby abolirtiingall effential diftinftion be- 
tween them**. It would exceed the limits k 3 comm. tf« 
of this work to enter into a difcuifion of the 
laws of diftrefs ; but I Ihall refer to. Sir W. 
Blackftone's Commentaries, vol. 3. from 
pa. 6 to 15. alfo to Har. Co. Litt. 47. a. 
Notes II, 12, 13, 14, i5» i^> i7> ^8. and 
fol. 47- b. notes i, 2, 3, 4* 5» 6, 7, 8, 9, 
10. &c. Vide alfa Gilb. Law of Diftrefs^ 
pajtm. 
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owti ufe and benefit^ until he or they (lia ti 
be thereby, of therewith, or otherwife, fully 
paid and fati^fied the faid annuity or yearly 
rent or Turn of j^. and all arrears 

thereof, andalfofo much of the faid annuity, 
or clear yearly fum o( £. as fhall 

incur and grow dee during fuch tiiBe as the 
faid B. Bartoii, his executoris, admmiftrators, 
or afligns ihaU be in poffelTion of the faid 
hereditaments and premiffes after fuch entry 
as aforefaid) and alfb all fuch iofs, coils, 
charges, damages, and eKpences whatfoever, 
wliich ihall be fujiamod, <x occafioned by 
reafon or means of the ncrfi-payment of tfe 
faid anjiuity ox yearly rent-K:harge, or any 
part thererf, or on the day& and times here- 
in-before. expreifed and appointed for the 
eoTcnant for payment diereof (D). HnU" the faid A. 

payment of the ^ -^ ^ An**, 

•nnuity, and iimtOn, 

veat-clairfc. 


^atm 


<D) This covenant to enter itnd hoU 

creates fuch an intereft, as entitles t}i€ grantee 

to enter, and make a leafe, in order to recover 

y Xr^ ^' ^^ pofleffion by ejeament. In a cafe » of 

1 uv. 170. this nature, it was objefted that the grantee 

1 Sid. ii3.a(&. wi7/, and n6t an eftate tS. freehold^ for want of 
? K»)L 7«4. livery, and therefor^ he could not make a 
|«5. leafe: bat it was adjudged, that an /«^£^ 

^^aym. 135. ^^^^ \^ ^ gratttec, when the rent was ia 

arrear, which rntereft he might reduce, when. 
it arofe, into pofleffion by ejeftment. It wa^ 
formerly held, . that in this cafe an aSuaf 
eintry was neceflary in order to fuppert. an 
^edtaient^ it was> .howe>fer, f^tkd previous 
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Aftiton; for himfelf, his heiK, executors, arid 
adminiftrators, dodi hereby covenant, pro* 
mtfe, and agree, to and with the faid 6. Bar- 
ton, his executors, adminiftrators, andaifignSy 
that he the faid A. Aftiton, hi? heirs, e;xecu- 
tors, or adminiftrators, (hall and will well 
and truly pay^ or caufe to be paid, unto the 

iaid 


to the ftatute of 4 Geo. 2. c. 28. that th« 

general cmfeffion was fufficient for that pur^ 

pofe, Without the proof of an adhial entry ^. » 1 saik. «$9. 

A power of entry may be limited by way ^f?^^^p^^'^^' 

nfi. Thus, if by a feoffment, leafe and re^ 

leafe, fine^ or recovery, lands are conveyed to 

A. and his heirs, to the ufe and intent that 

B, may receive out of the lands fo conveyed 
a certain annual rent or fum ; and upon this 
further ufe and intent^ that if fuch annual 
fum, or any part of it, be behind c»r unpaid 
by a certain time, it fl>all be lawful for B. 
and his affigns to enter upon, and hold pof- 
feffion of the land, iind feceive the rents and 
profits of it, until! the arrears are fatisfied: 
here as foon as the rent is in arrear, a ufe,. 
which is ferved out of the original feiiin of 
the feoffee, releafee, conufce, or rccoverec, 
yefts in the perfon to whom the power is 
given i which ufe is immediately executn} 
by the ftatute of ufel This poficflion, fo 
acquired, he has a right to keep dll the pur^ 
pofe for which it is executed is fatisfied, and 
then the ufe determines. By virtue of this 
eftate, he may make a leafe for years to try 
bis title "m ejcftment j and if heaflSgns the 

annual 
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fold B. Barton; his executors, adminiftrators, 
and afligns, for and during the natural lift of 
him the faid A. Afhton, the faid annuity, or 
yearly rent, or fum of jif. free and 

clear of and from all taxes, charges, rates, 
and all other deduftions whatfoever, parlia- 
mentary or otherwife, at the place, days, and 
times, and in manner and form hereinbe- 
fore expreflcd, limited, and appointed for the 
payment thereof, together with a proportion- 
able part of the feme annuity, or yearly rent 
or fum of/. for the tlmeVhich 

(hall clapfe between the laft of the faid quar- 
terly days of payment next preceding the 
deceafc of him the faid A. Aftiton, and die 
day or time of fuch his deceafe, (E). And 


annual fum, this right of entry and percep-. 
tion of the rents, and profits of the lands 
charged with the payment of it, paffes with 

1 Bati. note 3. it tp the alTignee K 

to.Utt.zo3.a. j^ j^^^ be noticed, that it is generally tnie, 
that TiQ perfon can take advantage of a condi- 
tion of e,ntry^ unlefs there is a previous demand- 

^co.LitLioi.^f the rent*^. But it feems, that by the 

fpecial confent of the parties, an entry may be 
made in default of payment of rent without 

• s Co. 40. b. demand ". ' '^' ' ' 

• J^o"ab.45j,. ^gy ^j^}^ ^^^p^^ ^^ ^j^jg covenant for pay- 

ment of the annuity or, rent-charge, we are 
to obferve, that upog every grant ti a rent- 
charge the law' has provided" two remedies 
for the recovery of it, viz. by diftrefs^ 6r by 

• Litt. f. 119. ^n> of annuity''.' But though ihe grantee is 

. - allowed 


X 


tHis indenture further witneffeth, that in pur- 
fuance of the faid agreement, and for the 
confideration hereinbefore expreffed, isind for 
the further, better, and more effedtual fecuring 
the payment of the faid annuity, or yearly 
rent, or fum of j^. at or on the days 

and times a^brefaid, and in the manner afore* 
faid ; and alfb in confideration of the fiim of 

five 


allowed both of thefe remedies, yet he js only 
permitted to make ufe of one of them, that 
js to fay^ either to charge the pcrfm of the 
grantor by writ of annuity, or the lands by 
diftre^. This determination moft appear 
by fome folemn aft in a court of record. 
Therefore, the mere purchd^fing a writ of an* 
nuity in the napie of the grantee, and enter- 
ing it of record, does not determine the elec- 
tion, unlefs the grantee appears thereto, &c, p 9 co.Litt.14c, 
60 if the grantee diftreins, ftill he may bring *• 
a writ of annuity, and difcharge the lands; 
unlefe inde^ he avows in a court of record, 
which is held to be a determination of his 
elejftjon, before any judgment given a. This ^ Co.Liit. 145. 
double provifion, however, by diftrefs, and ^ 
writ of annuity, does not extend to rent-charges 
created by willy or granted for equality of 
partition, or in lieu of dower, for thefe not * 
being perfonal can only be recovered hy dlfc 
tcefs^. Indeed a rent-ftch cannot be reco- »tf 00.58.6. 
vered by either of thefe remedies*, and a^"*-^**"'^^^^ 
rent created by way of refeniation to thetoph.87. 
grantor only by diftrefs ^ 60 if a m^n grants ^^**- «•• ^' 
rfift jf A. be not paid the fum of ten fliUlings^^'^^j^^^^^^^ 

yearly, ^* * '■*^*^ 


yearly, then he may. diftrelii for k m the 
mafiof of D. ; now, as there is no grant of an 
annuity \n this cafe, but only fuch a gtam a,s 
will create a rent-rcharge^ no writ of annuity 

t Litt. n an. will lie for the recovery <rf^ It "". 

Po.uu.i4^.b. It is h^id^ g^^n wh^^e this doubk remedy 
is given to the grantee, that the grantor may 
by an exprels provificMi exempt his perfoA 
from the writ of annuity, and only charge the 
land 2 but on the contrary, no exprefe agree- 
ment can exempt the land from the diftrefs 
after it has been exprefsly charged with it i 
for a fubfequeqt claufe qannot altogether de* ^ 

r Lltt r. tio. feat the former part of the deed "". So if a ' 
man grants a rent-charge put or the piaoof 
of Dale (wherein he has nothing) with a 
provifo to exempt his perfon from the writ 
pf annuity, this prpvifp is altogpther repug- 

• ibii pant and void "". 

In fpme cafes -the remedy by ^refi\% di^ 
moft eligible, and proper i for if a rent-^harg^ 
is granted to B. in fee, the grantee ^nd his 
hciips may .diftrei,n for ever ^ but if he brings 
k writ of annuity, the renttcharge in fee ia 
turned into an J^nnuity for lift, uaief* the 
grantor had granted fpr himje^ and AiV hms^ 
in which cafe the heiy will be bound fo faj 

Ir°oU •b!aa(r! ^^ he has aifets fey 4eic€ntyv Cpnfideridg,; 
'however, the fepure remedy by diftrefs 
4 (where the value of the lands prpvc fufficieni 
to anfwer. fiich diftreis) compared Vv idi a per- 
fonal fecurity, the remedy by diftr^fe fcems 
to be in naoft cafes the naoft defirable, ex-^. 
cept in the particufor pafe where a termor : 
for years grant$, for fiimfelf and hs heirs^ ^ 
fe|^t-^hai3ge im l^ to be iffaing oyt of the 

laqds 
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lands held under the term : in this clfe if -the ' 
grantee diftreins, and thereby throws the 
charge off of the perfon of the grantee, when 
the term expires the rent charge is extinft, 

/ becaufe the grantor could not charge the 

iand longer than his intereft continued in it : 
but on the other hand the heirs of the grantor 
0re bound in a writ of annuity, fp far as they 
haveal^ets^ ■^^•'^' 

n By the common law, the heir, executor, or 

edfniniftrator of a man feifed in fee fimple 
or fee t^il of a rent-charge, rcnt-fervice, rent'^ 
fecfcc, or fee-farra, had no remedy to recover 
the arrearages incurred in the life-time of the 
pwner of fuch reats; but by the ftatute 
32 Hen, 8, c. 37. a double remedy is. given 
*athc executors or admihiftrators in fuch 
cafes, viz, by diftrefs, and by adion of debt ^ l^""'^'''' '^- 
So at the common law, if there had been a Utw. 38;. 
tent granted to A. for the life of B, ; and A, 
had died daring B/s life ; the executors of A, 
might have brought an adtion of debt, but 
could not diftrein for the arrearages incurred 
during A.'s. life: but the abovcrmentioned 
ftatute extends alfo to this cafe ^. If at this »» co.Litt.Ky^. 
(iay there be a grant of a rent-^cliarge during ^^^^ 
the life of the grantor (who is but a tenant luiw. 387. 
for life himfelf of the lands charged with the f^V^ ^^' "*' 
rent) and the tenant for lite or grantor dies 1 uon. 30.1. 
(whereby the rent is extinguifhed) it feems 
that the grantee cannot in thi^ cafe diftrein 
ypon the lands in the poffeflion of the re- 
mainder-man ; for he claims by a title para^ 
mount to the grantor, who cannot charge^ 
any other perfon's intereft biit his <ywn«, co.Lrtt.iif«,fc. 
But thourfi tliegrantee cannot diftrein in this ^^y::-.^;^' 

^ ^r ' H ^ - Lord Fairfax v; 

tatCj^ Ljoj^d Dcrbv. 
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cafCj yet he or his executors may bring an 
adion of debt againll the executors of tenant 

lisVihcdir- ' Thefdare the material incidents to a grant 
tinaioi be- Qf a rent-charee, without infertina this cove^ 

f\^(en this and >. r \ • • • i 

Kc'rick*8cafc, MHt tox payment or the annuity : it is, howi- 

5 Co. 1 1 8. a b. ^y^Y, ufefiil in many fefpedts. Thus, in cafe 

of an infufficient diftrefs, it affords die modem 

• vi4eaStn. remedy by adlion of covenant % inftead of 
'*^* refprtirig to the reinedy by writ of annuity. 

Befid«s, a bill in equity will lie to have a 

fpecific performance of this covenant. Thus, 

f ?; Bra. p. c. jn a cafc f where the lands* on which a rent 

^^^' was charged, were found to be fubjed: tQ 

prior incumbrances, ejcceeding their annual 

value, but other lands afterwards defpended 

to the grantor ; upon a bill brmight by the 

f!xecutors of the grantee, to have a fpecific 

performance of the covenant to pay the an- 

f 5 Bro.i». c. nuity s, it was decreed, that all the arrears of 

'**^* the q^nnuity Ihould be paid, and alfq intoreft 

upon the arrears from the mailer's report. 

So too, fuppofe there be a covenant to pay 

an annuity, and for the better fecuring the 

annuity ^ bond is entered into with a pe-? 

rialty i if after the bond is fcMffeited at law, 

the obligor becomes infplvent, and is dift 

i^hargecj under an infolvent ad (whereby the 

iecurity given by the band is gone) the 

obiigee niay ftill bring his aftion of covenant 

for the arreari of the annuity incurred after 

tSv^^* tlie difcbarge \ If in this cafe the obligor 

^oo^c. had beconpe a bankrupt, and the obligee had 

not made any ufe of the penalty under the 

commiffion, he might proceed, as often as he 

* f^^f - ple^fedj for breache;? of the covenant K 
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In the covenant, which is the fubjcA oF 
our prefent enquiry, we fee that the grantor 
covenants for himfelf, his heirs, executors, 
and adminiftrators, not only to pay the an- 
nuity or rent-charge, when it Ihall become 
due, but alfo a proportionable part of it from 
the time which (hall elapfe between the laft 
quarterly days of payment next preceding 
the deceafe of the grantor, to the time of his 
deceafe. This provifion is very neceflary, 
for if the grantor dies before the day of pay- 
ment, then is both the annuity and i^ent- 
charge determined ; and as the payment of 
the annuity is not due till the day fixed for 
that purpofe, the grantee cannot avail him- 
felf of the remedies given by the ftatute of 
52 H. 8. tp recover agaihft the executors of 
the tenant for life the arrears of the rent- 
charge ;* for in this cafe there are no arrears. 
As in this cafe the annuity is not in arrear, fo 
the law will not make atiy apportionment of 
it in favour of the grantee ; for the payment 
of rent to a ftrangeif is fimilar to the apply- 
ing of dividends arifing upon money in the 
public funds payable to dne for life ; in which 
cafe, if the perfon to whom they are made 
payable (hould die before the day of pay- 
ment, they cannot be apportioned : for Lord 
Hardwicke, in a cafe of that nature, exprefsly 
determined, that dividends were not like in- 
tereji oif money, which is due from day tq 
day, but like rent:, and therefore not to be ' 
apportioned ^, It feerhs, that If there be k wiir«ti v. 
tenant for life, and he grants for him and his "" "^""'^^ ^ 
heirs a rent-charge, or annuity /«/?^, to be Amb.Rcp.179. 
IflTuing out of the lands whereof he is tenant 
' ' fpr 
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for Kfc ; if in this cafe the tenant for life diei?, 
the reni'charge is entirely cxtinguiftied, but 
» t Co. 36. b. ^}jg annuity ftill continues *. 
Co u.. 349.. By the common law, if a tenant for life 
had made a leafe for years, and had died be- 
fore the rent was due, the rent was loft, both 
to the executors, and thofe in remainder or 
- vicip reverfion ™, by which means the under-te- 

iP^w'.j^a'. nant was frequently exempted, from paying 
any rent at all in return for the lands. To 
obviate fo open an injuftice, the ftatutc 1 1 
Geo, 2. c. 19, gives an aftion on the cafe 
to the executors and adminillrators of the 
tenant for life, to recover of the under-tenants 
fuch proportionable part as (hall be incurred 
from the laft day of payrtient, to the deceafe 
• viae ^^ ^^ tenant for life. In the cafe of Paget 

Ambi. Rep. v. Gee ", Lord Hardwicke faid, that by an 
'^^- equitable conftruftion the above ftatute ex- 

tended to leafes for years made by tenants in 
tail, not warranted by the ftatirt^ 52 Hen. 8^ 
c. 28,; andalfo to leafes for years made by 
tenants for years determinabk on their own 
liv^s. It is obfeirvable, that equity appor- 
»zF. w. solutions maintenance money % and alfo intereft 
t?p. w. . 7^. on a mortgage p. 

So far of the precedent now before us, as 
we have already ftated, 15 a fimple grant of a 
rent'^charge at common law, witli ^ power of 
diftrcfs^-and entry, and a covenant to pay^ 
&c. This grant may be to ufes^ the fame as 
a fecrf&nent to ufes. Thus the grant may be 
to A. to th^ lafe of B. &c, which limiution 
1 Snpri,itf3 to of ufes wlH be executed by the ftatute^, 
' ^^ ' What follows is a bargain and fale of the fame 

laiKk to ^ tniftec for years, for the better fc-* 

curing 


five (hillings (F) of lawful money of ^J^^ ^fTbcta'Jl^ill 
Britain, to the faid A. Aftitcwi in hand paid and LJJ**** 
by the (aid C. Cary^ at or before the fealing 
and dtlivery of thefe prefents (the receipt 
whereof is hereby acknowledged) he the (aid 
A. Aihton, at the reqweft, and by the diredion 
and appointment of Ae fald B* Barton (tefti-* 
fied by hts being a party to, and fealing and 
delivering thefe prcfents) haih granted, bar- ^**^**^ 
gained, fold (GX and donifed, and by thefe 
prefents doth grant, bargain, fell, ami demife, 
unto the faidC. Cary, bis executors, admmif^ 
trators and aiSgas, all thofe the (aAd meffuages 
\ or tenements, lands, hereditaments, and pre-* 
miflbs heteinbefbre particularly mentioned, 

and 
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curing the payment of die annuity or rent- 
charge* Hitherto we have feen, that the 
grantee has fafe remedy by dtftrefe, by writ 
of anntiity, or by ati adtion of covenant By 
this dcmife, the truftee is knpowered to de- 
mife, kafe, or mortgage the lands, upon non-' 
payment of the rent-charse. 

(F) With refpett to the confideration rfe- 
quifite to creirte a ufe in a bargain ajad fair, 
'^e Ihall have occafion to confider that fub- 
jeft in a fubfequent page- 

<<?) The reafon why a bargain and fak 
in this cafe is preferable to a commcMi law. 

, leafe'^ years^ fs, becaufe the bargain and 
fate vefts the poflefEon in the bargainee with- 
cmt any aiftual entry, by force of the ftatute 
for txansibrring ufes intopo^Ceifion ; whereas 

-an aftual entry is neceffary io veft the pof- 

felfion 




tUWndiim^ 
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and hereinbefore charged with the payment 
of the faid annuity, or yearly rent^ or fiiiii 
^£. together with al| and fingular 

the rights, members, and appurtenances 
thereto refpedtlvely belonging, or in any- 
wife appertaining, and the reverfion and re- 
verfions, remainder and remainders, liTues, 
and profits of all and fingular the faid feveral 
hereditaments aftd premiflcs, fo have and to 
hold the faid mefliiages or tenements, lands, 
hereditaments, and premiffes, hereby granted 
and demifed, or expreffed and intended fo to 
be, with the appurtenances, unto the faid C. 
Cary, his executors, adminiftrators, and 
affigns, from the day next before the day of 
the date of thefe prefents, for and during the 
term of ninety-nine years, from thence enfu- 
ing, and fully to be compleat and ended, 
yielding and pacing therefore yearly and evfery 
year, during the continuaticm of this demife, 
unto him the faid A. Aihton, the reitt of one 
]1epper-corn (H) (if the (arae (hall be law- 
fully demanded) upon the trujis neverthelefs^ 

and 


* % Co. 35. b. 


'vi<fe feffion in a leffee at the common law*". 

^'*-^'"'*^^-^- However, as the granting words are, grants 
bargain^ felU and demife^ the grantee may 
either take it by way o£ demlfe at common 
law, or bargain and fale '. 

(H) This refer vation of a pepper-corn is 
of itfelf fufficient to make the lairds pafs by 
way of ufe, that is, to turn the leafe for years 

«-Birkcr v. \^[q ^ bargain and fale, and of courfe avoid 

I Mod. 7^1. art actual entry «. 

ftMod. 252, 
»S3- 
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and to and for the ends, intents, and piif- 
pofeis, hereinafter expreffed and dfeclared o( 
and concerning the fame hereby demi fed 
preniiireis (that iS tt) fay) upon truft^ in the 
firft place, to perittit and fuffer ^t faid A. 
Artitbn and his affignS to fetyoy. and receive 
and take the yearly income, rents, iflues, and 
proifits (I) of ail the faid hei'eby demifed 
meflbages or tenements^ lands, hereditaments, 
and pr^mlffes, Avith the appurtenances, un- 
til default fhall happen to be made of or in 
payrtlent of the faid annuity or yearly rent 
br fum of /. or fome part thereof, 

at or on the days and times, and in the place 
and manner hereinbefore limited and ap- 
pointed for the payment thereof; and upon 
this further trufi^ that in cafe the faid annuity 
or yearly rent or fUrtl of ;^. or any 

part thereof, (hall happen to be behind ot 
unpaid by the fpacc of ^6 days tiej^t over oi 
after any of the faid days or times of pay-»* 
ment, whereon the fame is hereinbefore li- 
mited and apponted, and ouglit tb be paid 
as aforefaid, (being lawfully demanded) then, 
dnd fo often as the faid C; Cary, his ejtecu ' 

tors, 


i.ff I f II 




^ t • » 
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(I) Mere we may apply fbme obferwi- 
tions made in a preceding part of this effay. 
This lifnitation of an ellate to a triiftee in 
truftto permit another toi'ecelve the profits, . 
would, in cafe of a freehold, be executed la 
ceftuique trtift by virtue of the ftatute of ufes v. - supra, 154. \ 
But as a term of years does not come within f 

that liatute^ the legal eftate muft continue^ in' i 

the truflee '^ ' snpia,6o,<f 1 ,. | 

\ 
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tors* adminiftrators, and afligns, ftiall fr6ifi 
lime to time, by and out of the rents, iffii^s, 
and profits of the faid mefluages or tenements 
and premifles, or any part thereof^ by demi-^ 
fingy Uafingy and mortgaging the fanie, or any 
part thereof, for all or any part of the faid 
term hereby demifed, or by fuch other ways 
or means as to him the faid C. Cary, his exe- 
cutors, adminiftrators, or afligns, fljalj feent 
meet, raife or levy fuch fum and fums of 
money as fhall be fufficlent to pay and fa- 
tisfy the faid annuity or yearly rent of ^. 

or fo much thereof as fliall 
from time to time happen, to be in arrear 
find unpaid, with all fuch lofs, cofls, charges* 
damages, and expences whatfoever, as the 
faid B. Barton, his executors, adminiftra- 
tors, or afligns, or the faid C. Cary, his . exe- 
cutors, adminift^'ators, or afliigjns ftiall fuftain, 
expend, or be put unto, for or by reafon or 
means of the non-payment of the faid annui- 
ty or yearly fum of ^f . or any part 
tibcrcof, at the days and times, and in thel 
manner hereinbefore mentioned and ap- 
pointed for payment of the fame,- or for ot 
attending the performing the trufts hereby 
declared, and ftiall and do pay and apply 
the ncioniee arifmg thereby in payment and 
fatisfadion thereof acccordingly, and ftiall 
and do pay to, or otherwife permit arid fufFe< 
thte faid A. Aftiton and his afligns to have, 
receive, and take tlie refidue and overplus of 
the faid rents, iflfues, and profits of the laid 
meffuages or tenements, lands, heredita* 
ments, and premiflfes, after full payment and 
fatisfa^on of the faid annuity or yearly fum 

of 


tf ^j , and all arrears thereof, aii4 

all fuch cofts, char§es, damages, and experi- 
ces, as aforefaid', to and for his and their own 
ufe and benefit* Provided always^ and it is P'o^i<<> f«^ <|*1 
hereby declared and agreed, that a6er tfic dc- ;",^;"^°« "^* 
ceafe of the faid A. Aflitoi^, or full payment 
of the faid annuity or yearly fum of ;^. 
and all arrears thereof, to the faid 6. Barton, 
his executors, adminiftrators, and aflign^^ 
and payment of all fuch cofts, charges, da- 
mages, and expences as aforefaid, tne faid 
demife hereby made, and the faid term here- ^^ 

by granted, or fo much thereof' as fhall not 
be difpofed o^ under the trulls aforefaid, (hall 
ceafe, determine, and be abfolutely void. 
And the faid A, Afliton for himfelf, his heirs, covenant xUi 
executors, and adminiftrators, doth covenant, ^^^ ^^^y^! ^'** 
promife, and ^pree to and with the faid 6. chaise ofepi^ 
Barton, his executors, adminiftrators, and™*^"* 
affigns, by thefe prefents, in manner and 
form following, (that is to fay) that he tfae^ 
faid A. Aftiton hath in hinafelf good right, 
JfuU power, and lawful and abfolute autho** 
rity to charge the faid mefltiages dr tene- 
ments, lands, hereditaments, and premifles^ 
and every part and parcel thereof, with the 
faid payment of the faid annuity, 6x yearly 
rent or fum of ;^* in manner afore-^ 

faid, and to demife the fame melTuages or te- 
hements, lands, hereditaments, and premiffes 
refpedtively to the faid C. Gary, his execu- 
tors, adminiftrators, and afligns, for and 
during the faid term of ^g years, upon thd 
trujts\^ and to and for the intents and purpo-^ 
fes hereinbefore mentioned, expreffed^ and 
direfted, of and concerning the famcj and 

X accord- 


according to the true intent and meaning 
'^(L^^u ^^ *^^^ prefcnts (K). And further^ that all 
wiyilfQ^^ and fingular the premiffes hereby demifed 
<Mre6i now ^re, and fofliall from tinie to time, and 
at all times hereafter, during the continuance 
x)f the faid term of 99 years, remain, con- 
tinue, and be open to and fufficient for fuch 
diltrefs qnd entries of the faid B. Barton, his 
•executors, adniintfttators^ and afltgns, in cafe 
of non-p^yipent to him or theni of the faid 
annuity or fum of £. in manner 

«A(i tlitt ihey aforffaid ; and that the faid meffuages or te- 
prioHnci^ lieijiepts^ hixjds, hereditaments, and premiflfes 
b«iice»* jiQvv arp free and clear, and freely and clearly 
acquitted, exonerated, and difcharged, and 
fhall remain weiland fufficiently faved harm- 
kfs, and 'kept indemnified by .Ae faid A. 
Aftiton, his heirs, executors,' anci admini- 
ftrators, of, from, and againft all and all 
manner of former and other gifts, grants, 
bargains, faie§, leafes, mortgages, anniiities, 
tent-charg€i5, former and ottieir rents, and ar- 
rears of rents, dower, right and title ofdower, 
ufes, trufts, wills, intails, recognizances, 
jjudgmenl;s, extents, executions, forfeitures, 
ana of, from, and againft all and fmgular 
other eftates, titles, troubk§, liens, charges^ 
and incumi>erance§ whatfoever (txcepi fiere 
" ifafis madey ^cj had, made, done, commit- 
ted, excepted, occafipned, pr ft^red by the 
.faid A. Aihton, or any other ' perfon or per- 

fons 


' " ' III n il III ." I V I II I I i j \,,f,mimmmm < t un l a »m 

(K) On (Covenants of this kind vide 9. Co, 
' 60. b. Cro. jfac^ 304. 


the %id A, ASif pa, ad aji ^ sy?ry Oth^r r^iSl!' ''•* 

lawfully flr cquit^Wy clsjlpiiflg, or ,w^ ^\\ 
or p?jay la>wfijl(y or equit»J)ly cl^im ^ny 
eftajt^? ri^t, Mt|e, tm<l, or Li«t«^ w^%tfe- 
ever of; t^yp, or ^t <jf ^fe? .i(i^4 ?9e|Jujigfft 
lands, Jjerfdi^njefii^ anjl ^§!?i»l|k? hjy^s^i- 
befipre ^pflticBijsd, ^nd hpjet>y depjIM ,9^ 
cxprelfiid of u^tf r^sl?^ .€? t^ ^ qr #9y iof 
l;he;i|l, or any part thereof, by, from, under^ 
or in truji for him or them, (hall and will 

X 2 ffwh 
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(L) This cqy^m^ ©yes f^e grftii^c? #) 
^affW ^figlinflt the gr§LilU?fo |iU ]mh ex«:iH 
fprs, ai?d >4ipinifti^jtqrs, ip f afe tl^ l^jw^p ^rg 
inJOiffici^t % a diftr^, .^p4 iP c^^ 9/ p^i^? 
bcftju^^incifs, .^d tlj^rgfore gogs ^9 th? 
quiet enjoyment of x^ la^^i^s by t^? grAfttg p* 
The wWi^s gr^nt ;^|>d f^^iTf >9 !^ ¥rg^in 
?ftfi % .^(o^^atf au,jiw>ferf.cpy^a;it ^ 
die ^qftee %U Re»c?ably ,enJ9y i^ ^pdp 
iiiKipr the tgrm. I m^ft j^ejr to .^nptlijs 
P^2|.c:e for a few obfea:>^at49^ on t^e n^^nper 
)xi w}|ich an implied covenant is quajy^ed q( 
.jreftrainfd by w i^f/y:^ .<}n?. T^^l cjily^**^* 
obferve hej^e, that if a tenant for lif(p lea^ 
^fip'r years by the Vprds ;r'''^«^ ft^jd 4t(!#, ^ 
M^ed CQvei^nt oiUy ej^i^^d^ tp the k^ ^ i^pHe^o,. 
Jiimfelt a^ not to ^jis perf(^l xfRrp^W^- vtw^ikut^ 
Vives ^fter his de^di : but if A. fi#?^ in fi?^ ^^"V"' viit^ 
m^es a leafe for y^ars, with fmch ^ u^ie^ cro. Eiiz. tsV 
covenant, and dies, and the heir ^^ .t^ jigf- '^****'» 74. 
fee, he fliall have an adtion of covenant ' f. n. b. 34t* 
againft the heir on account of the privity r. Dyer^ae7.t b. 
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from time to time, and at all times during^ 
the continuance of the life (M) of him the 
faid A. A(hton, upon every reafonable re- 
queft of the faid B. Barton, his executors, 
adminiftrators^ or affrgns, but at the proper 
cofts and charges in the law of the faid A- 
Aftitcn, (N) make, do, ackirowtedge, levy,, 
fuffer, and execute, or caufe or procure to 
be made, done, acknowledged, levied, fuP- 
fered, and executed all and every fiich furr 

ther 


^^ 


For fuch a£ts as do or • do not amount to 
a breach of this covenant againft prior in- 
cumbrances, vide Harningtpn and Rydear's 
cafe, 1 Leon. gp2. and the cafe there cited of 
a rent-charge. Vide i Keb. 427, and alfo 
Sav. 74, 75, concerning the expofition of the 
word it tmbrance^ tllfo Anon. Dyer 159. a. 
Ander. 236: 2 Vern. 45. 

(M) Concerning the tfme of makmg, and 

requeft to make further afliirances, vide 

Wentworth v. Wentworth, Syles 242. i RolF. 

ab. 441. and Nafli v. Afton, T. Jones, 195^ 

(N) Itfeems that without this provifion^ 

the further affurance muft be at the cofts and 

charges of him to whofe ufe the convey^. 

* ',?°J^* '^V- ance is made'. And in Heron v. Treyne \ 

tifc. rt IS laid by Holt^ C. J. that m a covenant to 

%^u Raym. ^^^j^^ further affurance at tlie cofts of B. 

Vide Brow«i. noticc of the kind of affurance muft be given 

^®* to B. before he ought to tender cofts ; though 

fecu5 if the covenant was to make a particular 

conveyance. 


( 309 y 

ther (O) and other lawful and rcafonable 
(P) adts, deeds, and things, devices, convey* 
ances, and affii ranees in the law whatfoever, 
for the better, more perfedl, and abfolute ' 
granting and fecuring the faid annuity or 
yearly rent-charge of£. • to the faid 

B. Barton, his executors, adminiftrators, and 
afligns, by and out of the faid mefluages or te- 
nements, lands, hereditaments, and premiffes, 
and every part thereof, for and during the 
continuance of the natural life of him the faid 
A. Aftiton, and alfo for the more cfFeAual 
granting, demifmg, and affuring the fame he- 
reditaments and premises unto the faid €> 
Cary, his executors, adminiftrators, and af- 
figns, for all the then remainder of the faid 
term of c^g years, upon the trufts hereinbe- 
fore direfted thereof, as by the faid B. Barton, 
his executors, adminiftrators, or alTigns, or his 
or their counfel learned in the law (QJ (hall 
be devifed, or i^vifed, and required. In wit- 
nefs, &c. 

It 
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(O) Concerning what fliall be a further 
affurance, vide 2 Leon. 130. Ca. 172. i Bulf. 
go, % Bulf 3 1 7*. alfo Earl of Clenricard v. 
Vifcount Lifle, Hob. 273. 275, 276. 

(P) As to what (hall be a reafonabk aflii- 
ranee, vide Pet v." Callys, i Leon. 304, 
Atkins V. Uton, i L. Raym. Q^6, 

( QJ It feems that if the party or grantee 
be himfelf a counfel, he cannot advifc as to 
the aflurance. Vide Rofewel*s cafe, 5 Co, 
1 9. b. As to the advice of counfel, fee i RolK 
ab, 440,441, 


( 3^o ) 

r 

«•««**'»« «*^* K miift be obferved, that wticre ^ rcniy 
Child ibecuufp charge IS jgrantecj by way of annurty^or m 
h'^CcMa^^ dtder to fecijre tHc payment of a fiihi of 
v^i in deeds mohey, then it is utu^l for the gi^iitee to take 
^^'"sdctM-** ^ hohd with a warrant 6f attorney to cbrifefs 
mined in that judgnicnt, which fhoiiTd be recited iri the 
cUufe^diVw^ annuity de^d, 4n4 the. intent of "taking theHi 
make the con- declared. In 4ceds of this kind^ there ihotilc^ 
wf whhlut u, ^J^^ ^ ^ claufe of re-furchje, 


parol evidence 
cannot be ad- 
mitted to prove 
that there ^as 
an agrtemeat 
toredeeiAer 
repnrchafe. 
iBro.Cha.Rep; 
^ft. yidcSupra. 
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BARGAIN AN» SALE* 


WE frequehtfy End it faid iil tht bocks^ 
fhat the conveyance by bargain and 
faU derives its efFed from the ftatute of ufes. 
This expreffion would naturally ledd a per- 
fori to imagine^ that this conveyance was in- 
Woduced in confequence of the pafling of that 
ftafute^ But the faft is, that this fpecic« * ^Mc i Bt. th^ 
bfaiTurahce wasinufe long before tnefta^ 
tute of ufes was ever thought ofK That*^^*'^^' 
ftatute, it is true,^ has given it greater effica- s co/94?i. ' 
cy than it polfefled when ufes remained at ^?:^*"*7'-*»» 

i% , • '^ t i- . . t . • I Burr. 95. 

th6 common law: hut it is the operation 
which the ftatute has had upon ufes them- 
felves that has given birth to the ejcpreflion 
juft alluded to, and that h^s rendered the con- 
veyance by bargam and fale itiore efficacious 
than it origiqally was, 

By the common law no lands could her 
transferred from one man to anotlKir but by, 
the folemn and public manner of livery of 

feifin. 'J'his fimple ratode of conveyancing 

by 


\ ( 
I 
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by feoffment and livery of feifin continued in 
full praAice till the introduftion of ufes ; 
fmce which period feoffments have gradually 
fallen into difufe, and at prefent are but 
very feldom reforted to. The inconveni- 
ences attending an a6\ual entry, and the 
many nice laws relating to the manner of 
giving and receiving the jpoffeffion^ wcfc 
poffibly among the moft urgent reafons, 
which induced men to depart from the noto- 
riety of public inveftiture, and tg adopt a 
inode of conveyance better fuited to their 
own ideas of accommodation and expedition. 
The doftrine of ufes afforded a very ample 
opportunity to cffeduatc ^ ^dcpart^re Irom 
this antient plan of conveyanqe. The con- 
veyance by bargain and fal^ owed its origin;! 
to an equitable conftruftion of the court of 
chancery, which held, that a vi^luable ^onfi- 
fderatjion, though not abfolutely neceflary Iq 
the conveyance pf the land by feoffnient and 
livery, yet was alone capable of raifing a ufe. 
Therefore, if a man for a valuable confidera- 
tion bargained and foI4 his lands, now, 
though the lands themfelves could not in this 
cafe paft, for want of livery of feifin, yet 
that court of equity though It to be ag^inft 
confcience th^t a man fliould pay a valuable 
confideratidn for lands, and on account of the 
omlffion of a legal ceremony he ihould have 
nothing in return for his bargain •, therefore: 
it held, that he (hould have the u/e .of the 
lands, which was nearly tantamoupt to hav- 
ing the lands themfelyes. By this con^ 
ftruftion, immediately after the bargain 
an^ lale was eompleted, the bargainor 
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became feifed to the ufe of the bargaVnee ^ 
and the bargainee himfelf became in every 
ttfpeGt clique u/e. It is for thefe reafonj^ 
that we muft account for the definition ufu- 
jally given of this affurance, by which it is 
termed a real contracl for a valuable confi- 
deration^ •, thereby not allowing it the name * * ^v^-^n^ 
of an abfolute conveyance, but only giving it 
the appellation of a contrary by virtue of 
which cejiuique nfe might compell the bar- 
.gainor to execute a legal and abfolute aflu- 
ranee. As then by a bargain and* fale of 
lands before the ftatute, nothing but an equi- 
table intereft paffed to the grantee, it was 
pkcing the bargainor and bargainee nearly 
in the fituation of a feoffee, and ceftuique 
ufe. 

It is obfervable, that the books ^, when ^iCo.sy.b, 
they fpeak of bargains and fales, do not i^co ^4. a. 
mention them as being exprefsly made of co Liii.i;!.^ 
the ij/Jf of the lands, but as abfolute fales of 1,3^''^****^ 
the lands themfelves (without noticing the 
ufe); which fales of the lands only for a 
njaluabk conjideration were fuflicierf to carry 
the ufe to the bargainee. Indeed, in the pre- 
fent forms of bargains and fales, we fee that 
the Imd and not the ufe is fold : therefore^ 
though it has become ufual to declare the ufe 
to'the bargainee in the habendum, after a pre- 
vious bargain and lale of the lands in the pre- 
miflfes, yet this declaration of the ufe is not 
altogether neceflary ; for it is the conjideration 
which diiedts the ufe to the bargainee, and 
the parties could not declare it to any other 
pcrfon, even if they were inclined fo to do «* • bw. fcoir. m. 
Th?ref9fe, when we nieqt with an affertion, ^""^^ ?!• ^J*^^ 

that D)criS5.iu * 
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that tt isabfolutely iiccci&ry tdtftcftre the tift 
fLiiiyconrao. (q ^j^e bargainee*^, wc lAuft lincterftand it aft 
mcanii^ thdt the iife canhot be dcclami t^ 
any other pferftm thati the bargainee, bin thsft 
\tithout any filch declaration the ufe wduld» 
on accourit of the confideraliorii veft in thfe 
friAi>.|>iMi. bargainte^. 

^ 359. It foltowis from the above hiflory 6f a bar- 

iX^^V.'^ ^* gain acid fale, fefeforc the Ifetute of ofts^ ttoet 

edit. I6S3- no pcrfoh could bafrgam and fell his land, 

who had hot the ufe as well as fc^ffi^n m 

him at the time of the fale. Therefore, if 

a feoffee td ufes had bsrgiined and fold to 

one who had no notice, yet nb ufe would 

have pafled to^the bargainee^ bdcanfe the 

feoflfefe or baargainor bid n6 ufe himfelf, and 

there could not be two ufes of the {^mt 

i^Co.Liu.ayi.b.j^^h. Qn the dth(fcr hand^ if dfiukfuivfe^ 

before! the ftatute of ufes, and after the ftb» 

tute of t Rich. 3. had conveyed the lands by 

^ Moor, 34. tj«. *^ >^ords bargain a^ feH^ nothing but the 

113. ' * ij/ir woirld have pdffed *. 

Purr. ^5. |( ^s feftrce neteffdty to dbfer<re, Aat the 

ftatute of ufes has? given a* greater force to the 
conveyance by bargain and firti, ihati it ori-^ 
girtal'ly had. Ininfcdiately that the ufe, ac-?. 
cording to thfe orrgi Ad opferatton of this con- 
veyance, is vfefted In the bargained, the fta* 
tute annexes the p6flfeffion ; fo that a bar^ 
gain arid felfc is at this day a complette con- 
veyarice, which entirely transfers both the 
ufe arid poifeffioh froift the bargainor to th^ 
fcargaifaee^ and is ifot in efFeft what it forv 
. mefrly was, vi*. a dcnfm^^ for the perfomnh 
3tKte of ^Ifich the bai^ainee ynas c4)liged to 

fitele 
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leek ifelief ill oqiiity. The life, however^ 
muft ftiti veil in me bar^iiiec before the 
pottellioh can be executed in him. 

The nature oi the eiiate of thd bargainee 
Jince the ftatute is the fame as it was before. 
'the bargainee is ftill but a cejhique ufe \ and 
tnoiigh he has a legal ihftead of a fiduciary 
eftate fmce the ftatute, yet that legal eftate 
is made fuch ty force of the ftatule of ufesi 
and not according to the rules of the com- 
mon law. tjpon this principle ii has been 
held, and is indeed now eltabFimed, that no 
life can be limited to arife out of the eftate. 
of the bargainee to a third perfon, for that 
^j^oukJ be to limit a ufe to ar'ije upon a ufe, 
Thereforei if A. bargains and fells iii fee to 
C. to the ufe of A. (the bargainor) or any 
pther perfori, for life, or. in fee, iliis limita- 
tion of the ufe is void '\ But though this de- 1 ^y ,^^^^ 
claration of the ufe is void as a ufe^ yti \t^ Andtr. 37*, 
has been a queftion, whether it would not ^^lc^; ,^g^ 
be fupported as a truft in chancery ^, How- 4 ,cha ca 1 u 
eVer^ accprdihg to the very liberal principles, « « s* 
which guide the cqurts with fefpeft to trufts, 
titere is no doUbt, I apprehend, but that 
fuch ufes coilld b^ deemec trujts L i vidcCiiK 

As a ufe upon a bargain and fale cannot "'*«*> »5^4- 
He limited . tp any other perfon than the 
bargainee, fo neither will the eftate of the 
bargdinee fupport a JpriHging or future ufe. 
Ev^ry future or fpringing ule /hould have a 
feifin at the common law, put of ,which it is 
to be ftrvedj whfeh it comes in ejfe. It was 
before obferycd?*^, that if a feoftmeht had "^Bro. feoff. ai. 
been made to A. and his Wirs, to the ufe of ig^^jj Pc/^t'^, 
5? and his feirs, until C. paid a certam forfi, 

and 
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and th«n to the ufe of C. in fee, or that then 
A. fhould (land feifed to the ufe of C. and 
his heirs ; or if a feoffment had been made 
to A. in fee, to the u/e of himfelfm fee, but if 
C. paid fo much then to the ufe of C. in fee ; 
in either cafe upon the payment of the money 
the ufe would ifhift to C. and be executed 
by the ftatute. For here in both inftances 
there is a feifin transferred to A. which may 
ferve any ufes declared by the parties. 
Though the whole of the ufe in the firft cafe 
is executed in B, by the ftatute, ^.yet when the 
money is paid, it is divefted out of him, and 
it then fhifts to and is executed in C. the 
fecond cejluique ufe. Upon this momentary 
change, the ufe to C. is ferved out of the 
•^^ original feifin, or livery given to A. " The 

' *^ ' limitation of riie ufe in the fecond inftance to 
A. hifnfelf docs not alter the principles of the 
cafe: for It being declared to A, (who is 
alfo feoflfee) he k in by the common lawy and 
not by the ftatute : therefore, when C. pays 
the money, the ufe fhifts from A. to C. ; 
but in this fhifting it is not ferved out-of the 
feifin of A. as being cejiuique ufe^ but as being 
fi feoffee to ufes, or as having the pofTeffion by 
the common law. This is a very necefTary 
conftrudlipn ; for if the future, or fprlnging, 
ufe, was limited to take efle<ft out of the 
cftate biceftuique ufe^ it would be nothing elfe 
in reality than limiting a ufe to arife out of a 
ufe, which is clearly againft law. This dif- 
tindion is taken by the judges in Chudleigh's 
• } Co. 137- *- cafe. If, fay they «, A. enfeoflS B. to the ufe 
of C. in fee, with a provifo, that if D. pays 

C. ;^.ioo, tfien C. ih^H ft^nd feifed to thq 

ufe- 


■\ 
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u(e of D. and h^s heirs, this limitation of tfid 
life is utterly void : for the future ufe ought 
to be raifed oUt of the eftate of the feoffei^ 
^nd not out of that of ctftuique ufe. This 
brings the cafe of a bargain and fale ttadtly 
in point. The bargainee is in faft but a cej^ 
tuique ufe ; therefore, ' if A. bargains and 
fells to B. in fee,- provided if C. pays fo much 
money, then B. (hall ftaiid fcifed to the ufe 
of C. in fee, this limitation of the ufe is void, 
becaufe it is to take efFeft out of the eftate 
of ce/iuique ufe^. » videiLeon,/* 

- There is a cafe in MoorS which at firft l^^^^b'J^"?, 
view may feem to be contrary to this doiStrine. cafe. 
A. bargained and fold his lands in fee dbfo- ;Moor,35.pi. 
lutely, and in the fame deed of bargain and !>»««. i8.s-c- 
fale the bargainee covenanted and gTanttd^^^^"^^*^* 
that if A. or his heirs paid fuch a fum by 
fuch a day, then the bargainee and his heirs 
would ftah4 feifed to the ufe of the bargainor 
and his heirs. Before the day of payment 
the money was tendered^ and the bargainee 
refufed to accept it : and it was held, that 
upon payment the vfe would have changed^ 
though not upon a mere tender. However, 
with refped to this cafe we muft, in the firft 
place, obferve, that it was the cafe of a mort^ 
gagey and in all probability there were word* 
of condition annexed to this covenant ; In, 
which cafe the bargainor would have entered 
by way of a condition broken, and not by 
way of limitation of a ufe. Indeed there are 
precedents, where a fimtlar covenant, with 
words of re-entry annexed, has been inferted 
in a bargain and fale, in order to create a 
condition ' . But fuppoling this not to be a • vi4f« Wert 
: condition, ?^"?p^* • 
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the cavenafit of the b/frg^i^e^ for Y{|i?p |ig 
covenanted to jftand fcafed tp ^e x^fg. q( t^ 
bargainor, tlie ufe wquld qot ^rlfe to tip Ip^fT 
jaiaor, as a limitation of that tife y/hiob h? 
ladjuft parted with, for that wquld b^e a ufe 
upon a ufe : but thi? ufe ^yqyl^ axife to tb? 
bargaii^qr by vu't^e <^ ^^ ^owtmnt^ ai^ nof 
by way of limitation of a ufe upon the barr 
^ain ^d fale. Jhie cw^n^nt in \\\i^t paf^ 
was, as it were^ inc^qpe^n^ of aa{i uni^iiur 
cnced by the particular operation of the b^rr 
gain and fale. After ^t\ abfolute ^ar:ga'^n and 
falp in fee, the bargainee x^^y limit wfe^tufos 
he pleafes upon hi$ f^^X^ by a di,fier^t, j:ijr 
fubfequcnt cpflvf yapcp i fof tlje dQjStriije riut 
future ufes cannot b^ Wit^d tp jiri|e.out c^ 
the eftate of ce/iuique ufe^ can only \^o\i good 
"when thfife future or fpriijging ufe§ m^ke a 
part of, a;jf}^se Jirait^ticjns op^rgring by the 
iame bargain ati(d f^jie. Si|?ely if a nfwn .bar- 
gains and feils in fpe fey fi y^lua^l^ cojifide- 
ration, the bar^iiiee rn^y convey .tjiofe lands 
to another by a bar^gain and fale,. rt^pug^ he 
is by the firft original bg^gain arid fale a cef- 
tuique ufe, Therefpre, a cefiuiqne ufi^ after the 
ftatute I Rich. 3. and before the 27 H^ S- 
might have tir^nsferr.ed bis ufe witbQut con- 
•Moor, 34, pi. veying the lands tl^mfelves ^ : for though a 
'^ Jimifatm of a ufe to arife out of his eftate by 

the firft conveyance would have b^en vpid* 
. yet when the ufe was vefted ip btn^, he might 
difpofe of it, as he fought pjrop^r ; and pf 
cdurfe the poffeflion, f}nce the ftatute, wouW 
^e executed according tp the difpofitictti of 
•the ufe. I^Jow, though thp cpvenaiit in diis^ 

cafe 


( '319 ) 

cafe is contained in the bargain and fale, and 

upon that account both may be held to fornri 

feut one conveyance, yet they have the tfft€l 

of two * : therefore. It is faid, that tlie fame * 1 RoU rf>. 

ponfideration is as^ neceffary to create a ufe ^ * ^ ' 

by way of covenant on a bargain and fale, as 

on the bargain and fale itftlfr^ which cir- » vide 

cumfttmce proves, that it is not a limitation of ^^JJ* »f«.i'7- 

a ufe arifingout of the eftate of the bargainee, MUdmay'Ktfe^ 

becaufe if it was, then the firft confideratiori lifo^ielVstw. 

(fuppqfmg a ufe could be limited to arife out sU- Anon. 

of the eftate of the bargainee) would be fuf- JJ^! ^^ ^ ^' 

fictent for that purpofc : but as the ufe arofe • l«». 15. 

by way of covenant by the bargainee, a freiji 

confideration was neceffary. 

To illuftrate ftill further this doftrine, yiz. 

that neither a prefent nor a fiiture ufe can be 

limited to arife out of the eftate of the bar- 

•gainee, when the limitation of the ufe derives 

jjs efficacy from, and conftitutes a part of, the 

original contrail^ or bargain and fale, we need 

only have recourfe to a very known cafe, pf 

a feoffment be made to A. in fee, to the ufe 

of W. for life, remainder tp the ufe of B. in 

fee, with a power for W. to m^ke leafes for 

three Hves. Here W. has but an eftate for 

life, and if he makes the leafes, they will take 

effe<9t by way of limitation of a ufe out qf the 

original feifin of A. * But if there be a bar- • i Co. 134. t, 

gain and fale to one for life (by whidi t}ie ^"^P^ '\' j^^ 

reverfion in fee is in the bargainor) there 

cannot be a power annexed to the bargain 

and' fole for the bargainee to make leafes, fo 

as to take ^ffeft by way of iimitatipn of a 

ufe out of the eftate of the bargainee, foj: that 

would be limitmg a ufe upon a ufe \ neither 

can 


6an i^h ufe arife oUt of the efiateof tiid 
bargainor, for want of a confideration paid by 
. the leflee fit the time of the bargain aad^ 
«i^$i. fale^ : . 

it may here be faid* that as the ufe limited 
td the bargainee is ferved out of the feifm of 
. the bargaifwr^ fo the fame feifin (like that of a 
feoffee) which ferves the ufe to the bargainee, 
may equally as well ferve a fpringing, or 
fiiture ufe to a third perfon* But with re-) 
fpeft to that» I pre{ume, that after a bargaift 
and fale in fee ^ there cannot be .a poj/ibility of- 
feifin r which feoffees are fuppofed to have . 
upon the limitation of fecondary ufes) left in 
the bargainor to feed any future ufes, in 
abridgement of the /p^ transferred to the bar- 
gainee* If then there can be no polfibility 
of feifin remaining in hinqi, or admitting that 
fuch a poflibility of feifin did remain in him, 
yet (hould he make an adtual entry to vefi 
thofe future ufes, when they come in effe 
(which entry by feoffees to ufes would, in a 
fimilar cafe, be the mofl certain way to veil 
them) fuch entry will be inefFeftual for that 
purpofe. 

With refpedl to the firft point, it is thcl 
very nature of a bargain and fale, which is 
always fuppofed to be made for a valuable - 
confideration, to transfer the ufe^ and of courfiS 
t\it poffeffton fince the ftatute, abfolutely from 
the bargainor upon a bargain. and fale in fee : 
therefore, the only difference between this 
conveyance, and a feoffment, is^ that the 
latter firft conveys the poffeffion^ and then tfae 
vfe : but both of them, fince the ftatute, when 
Ufed by a perfoii fcifed in fee, entirely con* 
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V^ the life and pofleffioi! from the ba?gaifidr 
and feoffor. The fi tuition then of the bar- 
ga^lnor is in this refpe<fl rather fimilar to that 
of the feoffbr ; arid though the u(e in the cafa 
of a bargain and fale is ferved ofut of ♦ the 
feifiri 6( the bargainor fmce the ftaituie, whilft 
oh a iedffhient it is ferved out of the poffef- 
fibn of the feoffte, yet the feifin, which the 
bargainor has to fefVe the ufe to the bar- 
gainee, differs materially froni that which a 
feoffee is fuppofed to Have. The feifin of 
the fedjfee h fuch a3 will fer^e a ufe dtelared 
tdhimfelf, tb the feoffor, or a ftnitiger; or td 
all of them f but the feifin of . the batgiumr 
can only ferve the Ufe, which is bargained 
and fol*fo the bargained v. Aftfer the lirai- ; , ^eo^^ ^^^ 
tation df a future, or cdntingent ufe upon ai*<oor.4ff. 
ftoffixleilt, there is a pojfthility of feifin rcrtlairi- 
irig in the feoffees to f^rve thoffe future ufei, 
when they colWe /% iffe^^ bec^ufe, as the ufes ^ chodieigh'i' 
oh a feoffment ^fe guided Chiefly by the de-fco. ia«. «4 
claratlon arid intent of the parties, that intent 
c6uld ndt Be effedtuated, unlefs tftbfe iJlras i 
feifin Ih the feoffees to ftcd the ufes upon 
their (hifting. But as the ufe on a bargaiil 
ahd fale can oitly Be vefted iri the bargainee,* 
and as fucK ufe is fcyr a valuable confiderfttiori 
Iwrgairied and fold to him, itfeems that there 
can be no poffible feifin left in the BEtrgainor 
to* ferve 4ny ufes in aBridgiTient 6f that pre- 
ifidufly conveyed td the bargainee. 
, If thert there cf«n be no pbffibility of feifiri 
in the bar^mor, after a bargain anidfale ;W 
fee^ tt> feed any future or contingent ufes, tW 
Only way that the ufe fold td the bargain^ 
can be avoided or abridged, is to annex a 
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condition of entry to the batgain dM '^fe 
upon th^ happening of a contingent event. 
Thuti, ^Lippo^ A. b^rg^ms md iMls to B. in 
fee, but if C. pays fuch a fum of money ie^t 
fuch a timet then the ufe to B. (hall ceafe, 
and it fliall be la^M for A. to re-enter add 
ftand fcifed to the ufe of C. In this cafe it 
might be fm^gined, that upon the entry ef 
A, the filtufe ufe to C. would v^ft ; but this 
conclufton has been expiefely defited. A. 
FoUallT '''^ ^- bargained and fold » land$ to B. j but upon 
mV/, 7^1. pi. paynaentof a certain ftan theare was a condf- 
»«S4. tion that A. ftould rc-en|lfcr, and fta^d feiied 

to the ufe i>f himfelf and heiiSy until he at-- 
tetnpted to ali<?h without' the aflfent of B. an4 
then ta the ttfe of B. <W Aw Affirs. A fine was 
teTied^di^ufes^ A. paic^ the iiteo^ey, an<$ 
entered ; aud aftcrSvarda aliened the lands 
without due afifeat of B. : it w»s held by the 
Lord Ghance\k)r Eger ton, tbit noufe fliould 
ari(b to. B, after the afienafiotn. of A, The 
prificipal re^on given for this de(|er4fmn^?» 
W!aa^ that Ae barggingr^ entering for a ^oftdi-^ 
tion broken* ought to be in of the oW «/fe, 
and could not S^A feifed to any other thai» 
that old ufe. This cafis places the bargainor 
10. eiaftly die -ferae fetuation as ^ftoj^r^ mr 
ftead' of a fyxffee : . for it has been faid, diat if 
A, enfeoffs B. to the ufe of B. a^ his beira^ 
upon condition timt if B; dees fufrh a/riii|igr 
then A. may nefcnter, and fland-feifed to th?. 
ufe t)f C ; fere, upon the esntoy of A. no ufe 
T , LcM. 0^9. Mfxll erife to Cl Now it la vecy certftint. 
ttet if feoflSjes enter to Teft a foture: ufis,* 
dicwgh by fiich entry they gain <hdr form^ 
» I Co. u8. a. eflale aadfeifin % jei die. Ufe w*U tn&na^ 
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diately oe vefted in ceftuiquc ufe liport tiieir 
fentry. feut we arje here to notice, tha!t wheri 
feofee^s enter to veil a future ufej they do not 
enter as for a condition trokfen, bccaufe^ 
llriAIy fpeaking, a condition can only bere- 
ferved to thtfedffhr », &ct. However, I con- • Litt. t i^fi 
teive, tliat the entify of the feoffees to avoid 
one ufe^ and veil another, has ttie faitie eifFeft^ 
as to the regaining of their former eftate, as 
the entry of the feofFor or bargairibr, as to 
their being in of their old ufe and eftate. But 
ias the forhier eftate and feltin of the feoffics 
Svere purpofely dfeated to ferve the fiitur^^ 
as wellasprefent ules ; and as ^t former and 
tld eftate bf the bargmnor was Hos created fo^ 
the purptjfe of ferving fuch future ufes, there 
call be no incorififtcncy in allowing the future 
ufe to veft in the one inftance, and denying 
it in the other; Therfefore, even fuppofing a 
|x)flibirity of feifin could remain in the bar- 
gainor after a bargain and fale in fee, yet if he 
ivere to enter, ne would be in of his old ufe. 
and eftate, and then, according to the cafe of 
hoUoway vt Pdllard, the fututb ufe could 
never veft. It is true, that it is the received 
opinion^ that a right of entry in the fepffees ^ i Co. lai . fe 
(without an a^ual entry) will alone veft the ' ^''''- **^' 
future ufe in cejluiqik itje • but that cdnftruc- 
tion ha^ taken place, liecaufe,^ if they really 
did enter, it v^-ould be the fure way of enec-^ 
tuflting'5 that purpgie ^» It . may then Be rea- ^ Brb. feoff, ai. 
. fonably inferjcd, that if an dlluat entry |>y the S|^^ Pc.^^'!;3. 
. bargainor could not veil a future life, his 
right of entry alone could mt be fiiffidenf . 

l^rom thefe bbfervations it appears, that 
after a bargain and fale iufec there cannot 
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pofliyy be any future or fpringing u{e linti/eJ 
to arife out of the ejiaie of the bargainee : ancf 
flmt it would be extremely hazardous ta 
limit fuch a future or fpringing ufe to take 
efFeft out of tlie efiidte of the bargainor. But 
here we are to obferve a diftinftion .between 
a limitation of a future ufe but of the eftate 
of the bargainor affer a bargain and fale ik 
fee^ and where a contingent ufe^ or remain- 
der is limited out of t^e feifin of the bar- 
gainor after a previous bargain and fale /<9r 
life only. Thus if a man bargains and felfe 
to ont for Jife^ remainder to the firft fon of the 
bargainee (which firft fon is unborn at the 
tlnie of tlie conveyance) this is a good limf- 
tation of die life ii> rfie firft fon to take 

^ftsl^^^lV'^ff^^ out of the eftate of the bargainor < 
For in this cafe the poffeflion of the bargainor 
was only executed in the bargainee/<?r life^ fo 
that the reverfion in fee remained in him, 
out of which he might Rmit the ufes to thfe 
firft fon of the bargainee. The cdtifideration 
paid by the bargainee might well extend t6 

tf1R0i1.ab.7B4. the ufcs limited to his fon «. 

F». ^y 7- As I have fo frequently hihted a,t the nd- 

. . ceffity of a fuppofed poflibility of feifm re- 
maining in the feoffees, conufees, &c. in order 
to ferve a future or fpringing ufe, v/hcn it 
comes iti effe^ it may be proper here to expJaih 
the reafons for. recurring to this coriftrudViori. 
• Every ufe fhoiild have zjeijih out 6f wMtli It 
may be fed oc ferved : now if a feoffment Be 
iTiade, a fine levied, a recovery fuffered, or a 
conveyance by leafe and releafe made to A. 
fotheufeofB. ittfee^ but if C. does fuch a 
thing, then* to C in figej here,-asth^oldirfe 
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iiH^ee IS firft limited to B. , the ftatiite of ufes, 
until C. performs the condition, ' can only 
^execute the ufe to B. ; becaufe in the firft 
place no ufe is in fadt limited to C. till that 
time ; and fecondly, until the ufe to B. ceafesy 
no ufe to C, can be executed by the llatute, 
for there cannot be two ufes of the fame land 
exifHng at the fame time •. Now upon die •CoXiit.a7i.b 
performance of the condition by C. and 
ceiTure of the ufe to B, as there muft be a 
feifm fomewhere to ferve this fliifting ufe 
upon its pfiomentary change, the queftion will 
be, out of whofe feifin is it to be ferved ? it 
cannot be ferved out of the feifin of B., be- 
caufe he is ceftuique ufe : neither can it be 
ferved out of the feifin of the feoffor^ &c. 
becaufe the livery, &c. entirely divefted him 
of all poffeflion whatever ^ : in order then to «» vide 
efFedtuate the purpofe of the conveyance, the * ^""^ *^^' 
fliifting ufe, when it comes in ejfe^ muft be 
ferved out of the original livery or feifin 
transferred to A.^ which feifin, as it was at, ^.^^ 
firft wholly executed in B. by the ftatute, aind i co. 133. b; 
^s there was but a pojfibility^ that it fliould 
ever be divefted from him, and return to A. 
to ferve the feccndary ufe to C. it was from 
thence depominated a mere pojjibility of 
feifin. 

.. Brook ^ tells us, that it would be proper in 4 Bro. feoff, ai, ' 
^ cafe of this kind to enter in the name of «^«,pi.3o. 
the feoffee, in order to veft the (hifting ufe : 
It, however, appears that tht right of entry in 
him will alone fupport it ^ e , co. lof . b, 

So it feems, that uppn the limitation of a « v^n'* ^H- 
aontingent ufe after a previous limitation of an 
|flgte for life, thpre muft be a pollibility of 
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ielfin in thc'fcoftecs^ &c, to ferve this con-» 
Sr Tfn^n *^ ^^^S^'*^ ^f^» whefl it comes m <^. Thus the 
*»%/*»|- ' point in Chudkigh's cafe was, a feoffinent 
was made to J. S. in fee, to the ufe of A^ 
for life^ rcmainK^r to his firrfl fon, &c. remain-t 
dey to B. in fee ; and the queftion was, whe- 
ther any aod what feifin remained in J.^S. to 
fervc the ufcs Kmited to the fons of A, , when 
thofe ufes flioidd come in ejfe f Wc have at- 
ready feen^ that ii> this very cafe, U was 
0^ecd, that to the execucioii of ^ ufe by the 
ftatute, there were four neceffery preliroina-- 
' f ies, viz. a ^^hn/nfed to the ufe at the timf 
of the iipcec^tion of ir — aceftuique ufe in effe^-^. 
a ufe in pofleflion^ reverfion, or renrninder-ns-i 
land the eftate oat of wWch the ufes fhould 
grife ought to veil in cefiuiqut, ttfe. From thefe 
rules there were tv/o opinions given in the 
ddD^e of Ghudlei^'s cafe. Some though 
that there was an aSual eftate in remainder 
vefted in J. S. to fcrve the coivtingent ufes, 
when they arofe ; whilft others were of opi*. 
nion> that no part of the original feifin re*^ 
mained in J. S. but that the whole poffeflioi^ 
was executed in A, ^md B., and that the ccm^f 
tjogentufes, when they ihould arife, ntuftbe 
fcrved out of the eftate farmerlj In t^e feoffees. 
But both of thefe qpinions were erroneous v 
jfoar w)th regard to the firft, as the ufe was 
Kmited to A. for life, remaider to B. in fee, 
this was C0BanQeGfur3,te to the whole fee, and 
did not admit of any intervening eftate, till 
. .thofe limited to the fof^slhould arife \ befides, 
if there was a vefted remainder in J. S. he 
inigfat enter for a forfeiture, and punift for 
^^t^ &c/ and it was cle^r, that the parties 
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iiUentfcd himno fuqh beniefit. With telpe^ 
to the feooRcJ fyllem^ it was clearly againit 
the words, and meaning, of the ftatute, for 
that requires J. S. to be feifed at the time of 
the execution of the ufe; if therefore the 
whole eftate of J. S. was divefteiout of him, 
the oontingent ufes could not be fervedout of 
Xh^ former eftate of J. S. for the ftatute not 
cnly requites ^him to be feifed at the time erf" 
the execution of the ufe, but it appears to be 
the very cffeace and nature of a ufe, that 
there ihould be a feifin fomewhere, out of 
which it is to be ferved ; if indeed the whole 
feifm was taken from }. S., then if it is to 
be vefted at all, it muft be fcrved out of the 
cftates of A. arid B. which would be to limit 
^ nfe out of a ufe. Upon the whole, the 
majority of the judges in this cafe (an:K)ag 
whom was Lx)rd Coke) were of opinion, and 
decided accordingly, that J. S. neidier had 
an adttial vefted eftate in remainder to ferve 
tlie contingent ufcs when they arofe, and* i^a 
the mean time to preferve them, nor wasi the 
-'^hoU of the origiifll feifm taken from J. S. ; 
but that the pofeffion was executed in the 
fame manner as the ufe was limited : that 
the ufe to A. for life, arid the remainder to B. 
in fee, were indeed executed, but fubjeft to 
thepoflibiiity of A.'s having fons, and their 
becoming entitled to tlie ufe, and of courfc 
the poffeflion. Thus during the fufpence of y.^^ 
the contingent ufe, the feoffee (J. S.) had a Buti. note un- 
poflibility of feifm unaffedted by the fta- J"co.*luu ^ 
tute, becaufe there was no ufe in effti (which 
the ftatute requires) to which it could be 
executed. When the ufe came i% ejfe the 

feoffee 
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feoffee would be entitled to the poflfelJion 
at comAioh law, which poffeffion' would 
^ inftantancoufly executed in- ceftuiqui 
ufe. . . , . 

. ■ We will now return to the fubjcft of bar-r 
jgains and fales. 

It is an eflabliflied rule, that A conveytnce, 
wihich does not operate by 'force of livfery of 
feifin, or what Is equivalent to it, fuch as th4 
writ of habere facias feiji^hm on'a judgment in 
a recovery or fine, or a releafc with warfanty^ 
^J*j^"*-33o»- cannot yrork a difcontinuance of lands ^ A 
Co. Utt.3i5'.t. difcontinuance is properly where a tenant in 
tail,' o^ one feifed in auter 4roit^ piakes flich 
fen alifendtion as takes ^way the entry of the 
iffue in tail, or the heir/or -fucceflbr, or thofe 
iri' reveffion oT rcinainderi and Icftves them to 
ipoXiu. 315.1. their rdniedy by aSicfn i, The pbnveyances 
by feoflfmerit, fine; ahd ' recovery; bperate by 
way of tranfmiitation of 'th« po^effion^ and thfe 
jpartictilar folcmnity attending the execution 
ofthem was deerped fufficient to difturb the 
original fejfin, arid to work a difcpntinuance. 
But a bafgain and fale did not pofTefs any of 
thefe qualities. Inftead bf operating' by way 
of tranfmutation pf pofreffibh, it' ptevioSfly 

Eaffed the u/e^ thereby; as it were, eperating 
y way of tranfmutation pf the ufe, '' Neither 
was there any folemnity attending the exiecu^ 
.tion of it ; for it w^s pdrfedted by a transfer 
pf the ufe, without ^ny public or other deliV 
very of thcpoffeflipn. Thefefbre, if a tenant 
fn tail m^ea bargain and fale mfke^ as the 
^fe in this cafe firft paffed to the bargainee, 
the poffeffion was executed in him by the 
(l^tutc oFufes in the fame manner, as he bad 
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jhe ufe. Now, as ufes were under the ^i- 
redioni of fhe chancery, that court limited 
the ufe to the bargainee in the cafe juft pui, 
according to the extent of its limitation to 
the bargainor before the bargain and fale. 
By this coilftrudiion there could be no dif- 
turbing of the'eftates of the iflius, jn tail, or of 
thofe in* rcverfion or remainder ; of courfe 
there could be no difcontinuance prqdur 

CCCl . h 10 Co. 96. «. 

But whether after a bargain and fale in fee 
by a tehaht in tail, the bargainee has only an 
'eftateof freehold during the life of the tenant 
in tail*, dcfcetidiblc to the heir, z^ fpecial occu- 
pant (in which cafe the bargainee would be 
'punilbablc for wafte '\ his wife would not be * Co.Litt.4i«b, 
endowed, nor would his heir have his age ^) ; !f^Dycr,3ii. iv 
or whether, after the bargain and fale in feie,r* «*• 
the bar^inde has'^n eftate of inheritance de- 
terminable by the 'entry of tlie iffue in tall 
(in which cafe He woiild be difpunifliable for 
Wafte*, arid his wife would be entitled to* 1000.98.1, 
dower ™) has been a p^oint rathfer difputed. « piowd.557. 
Tlie cafe of Took- v, Glafcock -? Teems to fa- 2 ^^'^^-^'J"; 
vourthe former conftrudlion ; for it is the^e* iSauiiLa^Q, 
faid to be refolved, that the bargainee of a 
tenant in tail has only an eflate defcendibk 
during the lifeoi the bargainor or tenant in 
iail, according to Litt. f. 6p6 ; which eftate 
could not be deVifed by the ftatutesgz H. 8 
c. 1. and 34 & 35 H. ^. c. 5. which allow 
of devifes of eft^tes of inheritance in fee fim-? 
pie ; whereas the eftate of the bargainee 
was only defcendible to his heir as facial oc- 
cupant. But by Seymor's cafe* it iappears,«ioCo.55. u 
that the bargainee in fuch a cafe fliall have an 
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eftat^ of inheritance, dunng the life of the te- 
nant in tall) out: of which efbte hU^ wife 
(hall be endowed. Sa Hok, C. J. in con- 
fequence of the deterraioiation, in Seymor's 
f X sMk 619. cafe, laid it down as a mle p, that if a tenant 
Kirtnivxiark. j^^ ^^jj ^^^^yigyg tooflcand his heirs by su bar- 
gain and fale^ of <;oveRant to ftxnd feife^^ 
the bargains tx c^oveaant^e ha& a baje f^e 
not determined^ jss» determinable till the 
entry of the iffiie. He denied the cafe qf 
Toe^c V. Glafcock to be law, and alfo Litt. 
f. 612. if taken literally. He alfo added, 
that if tenant In tail bargains and fells m 
fee, the eflate tail is not in abeyance, but 
tn the bar^(nee : but if a tenant in tail bar- 
gains and fells to one for the life of the bar- 
gainor, tetminkdei over n in fee, this remainder 
is abfolutely void in \X& creation, Ix^caufe it is 
tevtake efifed after the death of the tenant in 
tail : for the grant of the remainder is lilce a 
leafe nnde by a tenant in tail to commeooe 
afrer his death, which is clearly void ab initio ; 
but a le^e noacie to commence during the 
life of the tenant in tail is only voidable by 
the iffye, 
iioC4» 95. a. In Seymoir*s cafe it wa$ refolved*^, that 
if after tlie bargain and fal^ tenant in tail levies 
a fine to the bargainee, it corroborates the 
eftate of the bargainee ; that is, it does not 
difplaoe or difcontinue tih^ eflates in remain- 
^ der, but it gives the barga>inee an eftate de- 
terminable upon ihe death of the tenant in 
tat! without ijfue^ inftead of an eftate deter- 
minable upon the death of the tenant in tail 
himfelf. But if a fine is levied before the 
bargain and fj^le^ tb«n it bajs the iffue, and 
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works a diicontimiance of the eftates In re- 
mainder ^ So, if after the bargain and falc ^ «<> Co. 5^. %. 
the bargainee kvies a fine with proclama- 
tions, yet the iffue \x\ tail have five years after 
the death of the tenant in tail to make their ^ 
claim *. If tenant in tail bargains and fells \^l''' 
in fee, and the bargainee devifes his eftatc ^*^°y^°'' ''• 
and dies, and then the bftrgainor levies a fine ^ *'' 
to a ftranger ; nov/ this fine does not make 
the devife good, but corroborates the eftate 
of the heir of the har^aime^ and makes his 
eftate a h^ifefee *, \\ saond. 161 , 

As a bargain and fa}e is notbmg but the 
difpofition of the ufe, the court of chancery, 
v^hieh \iz<i. the fole diredion of ufes, held 
that upon every bargain and fale fuch an 
estate cmly pai&d in the ufe, as the bargain^ 
or mi^t lawfully transfer "", Upon this ac- ^ vide 3 Wi«; 
count a bargain and fale car> work no for- *^5- 
fciture. Therefore, if a tenant for Bfe bar- 

?;ains and fells his eftate in fee^ this is no 
brfeiture of his life eftite; for upon the bar^- 
gain and fale the eftate in tte ufe only paf- 
fed during the life of the bargainor, and 
pf courfe the ftatute iiow executes the pof- 
feflion according to the eftate, which the bar- 
gainee has in the ufe ^. ^ Girt>. ufc», 

Upon this principle, that a bargain and *"' 
fale can only pafs what the bargainor law- 
fully might part with, it is pow admitted, 
that this equitable conveyance cannot, when 
made by a tenant for life, deftroy or difturb 
^ny contingent eftates limited after the eftate 
for life of the bargainour. Therefore, if 
jhere be tenant for life, with a contingent 
^remainder over, and the tenant for lifQ bai»- 
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gains and fells the lands in fee^ thfe doe^ not 
dettroy the remainder, becaufe by the conr 
veyance aneftatconly pafled during the life 

9 3 wnr.445» of the bargainor ». 

Hard.4>«- As focn OS tht ufd is by this conveyance 

vefted in the bargainee, the pdjfr0on is exe^ 
cuted in him by force of the ftatute of ufts ; 
fo that he has a hgaj cftate without any acr 

t cro.jK.604. ^yai entry y. It will be neceflary tp fee ifi 
what refpedts the pofleffion, fo acquired by 
the operation of the ftatyt®, has the quality 
of a pojff'jfion obtained by an aftual entr)^. 
By virtue of this poflefficn the bargainee of a 
yevcrfion may avow for tjie rent, or bring an 

.f«Co. 68.t. ^<5tion forwafte^: but It feems he cannot 
take any advantage for the non-payment of 
rent without giving notice of the bargain and 

* cro,j^c.i4f fale.^, It is faid tliat- a ba^g^^inee can nevex ' 
476. ' vouch by force pf any wfirranty anpexed tp 

^ I Co! ?i5.a- ^he eftate pf the land \ but that he may re 

* * ^o' *''^' , l>ut upon a bargain and fale.^. A bargainee 

for years has fucl^ a ppifeflion by force of tlie ~ 
«* cro.jac.604. llafute, as enables binp to receive a releafe** : 
an^ if a man bargains and fells the reverfio^i 
for years after an eft^te for years^ the graa- 
te^ of the reyerfion lias an eftate capable of 

* J'^i^- receiving a releafe without attornment ^. A 

bargainee may make ^ gopd tenant to the 
pTieape in order to fiiflfer a contmpn recovery 
^ ^ ^v-en before inrpllnpent^ : but he cannot bring 

Kro.jTc'.6o4! an a,ftipn of trejpafs witbput-an ailMal entry s. 
ly^ni. 361. As the poffeflioq pafi^s inftantaneoufly with 
the ufe by a bargain ^nd fale, it has beeiji 
held, that a refervation pf rent on this con- 
veyance is good, becaufe it is the fame 
thing ^s ^ijferving tte ^ent out qf the lan^ 
' ' "^ '■ itfelf ; 


itfeif : but before the ftatiite of ufes, when 
the ufe and poffefliori were feparate^ a rent 
could not be referved oh a bargain and 
faleN , ^ ... -ac0.54.it.' 

After the Itatute 217 H; 8. c. ip. the ufe, 
and pofleffioii paffed by the mere delivery of 
tiie deed of bargain and fale ; lb that thofe 
inconveniences attendine tlie fecret transfers 
of property, which tliat ftatute meant to re- 
ijiedy^ in a great meafure ftiU remained,' 
I'herefore, to re-eftablifh in Come degree the 
notoriety of conveyancing, the ftatute of en- 
rolments was macfe. fiy tfie ftatute 27 H: 
8. c. 16. f. I. It is enaded, that n6 lands or 
hereditaiiients fhall pafs, whereby any eftate 
of inheritance or freehold fhall be made, or 
any ufe therepf, by reafoh oitanf^ bargain andf 
fale, except the bargain and fale be made by 
kvriiing^ indented^ and enrolled in one of the 
king's courts of record at Weffminfter, or 
within the county where the lands lie, or be- 
fore the cujios rotulorum\ and two juttices of 
the peace, and the clerk of the peace of the 
county, or two of thern, whereof the clerk of 
the peace be one ; and the fam^ enrolment to^ 
be made within fix months after the date of 
the writings. 

By this ftatute a bargain and. fale of lands 
of inheritance 'is vovd, except it be enrollea 
within fix nrfonths after tfie date thereof. 
Before t^is ftafute a bargain and fale by vir- 
tue of the doftrine of ufes, and the operation 
of the ftatute 27 H. 8. c. 10. took effeft im- ' 
mediately from the delivery of the deed. 
The ftatute of enrolments did not intend to 
fct afidc or aboUlll' any particular force whicli 

it 


1 
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it {orttierly had : therefore, when it Is enrijll- 
ed it ralfes the ufe from the delivery of the 
deed, and of courfe tnp ftatute of ufes exe- 
cutes the pofleflion at fiie time, when the ufes 
* % tnft. 674 are ralfed *. The enrdlrnenf has a r^Iatim to 
the delivery of the deed for the advantage c^f 
the bar^ainee^ not only to avoid all incum- 
brances, but alfo all mefne conveyances by 
the bargainor to a third perfon made between 
» 4 Co. 71 . a. ^i^g delivery of the deed and the enrolment ^. 
Therefore, if A. bargains and fells to B. and 
before any enrolment A. bargains and fellS 
the fame lands to C. and the fecond deed b 
enrolled firft, but within the fix months thd 
firft deed is enrolled j in this cafe the firft 
J deed, though enrolled after the fecond, fllall 

Hob!°i6sV* ftand ^ So if A. had there levied a Jine td 
C. yet the bargain and fale to B. would haveJ 
« Dyer, a I B.b. avoided it "^. Upon the fame principle, if a 
^^•^•^*^^'**^' man bargains and fells his lands, and then 
acknowledges a ftatute, or fuffers judgment, 
after which the deed is enrolled, it (iiall have 

^»croCarii7 ^^1^^^*^"^^ to the delivery^ and fo avoid the' 
ti8. * mefne incumbrance '^. In the cafe of Bel-=» 

yuicOweii.65>jjj^gh^ni V. Alfop% A. bargained and fold 
1 Antter. 161. lands to B. and the hargaime^ before any en- 
In"^ V.r\. rolmentof the firft deed, conveyed the fame 
409. lands by a bargain artd fale to another perfon ; 

N&*y.^"o6**^' afterwards both of the indentures were en- 
rolled, and it was held, that the fecond bar- 
gain and fale was void ; for, fay fome cf the 
books, at the time of the fecond bargain and 
. fale the bargainee had no eftatein.him to 
!• (jro.jac.409. give to a ftranger p/ But Lprd Coke tells; 
Hob. !3d.**^* ^s', that that cafe was determined on account 
> % \ti% (J75. of the ipecial penning of the fecond deed of 

bargain 


I 

J 
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bargain a^fld &i^, fend that otli^*fwife the fc-* 
cond biiigain and feJe, before the enrolment 
of the firft, would have been good* . Indeed 
in Groke's report of the dafc % a ms-r^aiial ' C'°- J»«- s** 
in the fet^md bargrtin and fate feeftis to ^*' 
have been the cau^e 6f the determination of 
the court. However, it feems (o be agreed, 
that n bargainee before tniolmtnt may be a 
good tenant to the precipe for the purpofe 
of fuflfering n recovery, acid he may alfo 
receive a r^hafs^ ; he may hkewife main- 1 ^ 1,,^. ^^^^ 
tain afl affize before enrolment ', So if tlw « v«th. 360 
bargainee ^ie before e^iirolmcnt, his wife**^^*'***'' 
Ihall have dower, if the deed be after- 
wards enrolled within the fix months ^ ; for *orte,^f.«f7. 
x^ohvithftandiiig the bargainor or bargainee ^^*'*''^*^*^*'' 
die b^fine the etuolment, yet if the deed be 
afterwards enrolled within the time Umittd by 
the a^ it (hall take cflfed from the delivery 
of the deed *. If there be two jointenants, * » tnft. «?it 
undone of them bargains and fells his eftafe^^^^^^j^^^ 
ia fee, a^d theft the odacr dies before enrol-* 
n^nt, aftd afterwards the deed is enrolled, 
the moiety only pa^Sss to the ^argaintty and 
the other fhall furvivc to tJie idrg^dnor ?, So ^ bV tit. wi. 
if a man bargains and fells lancb, aad then *°'*^' '** ^ 
lakes a wife, and dies, and afterwards ths 
deed is enrolled, yet the wife of the bai^Vnor 
fliall not have d^er *. In tfie ca;fe of Par- -cro,ca-.cr«i 
ker v. Bfceke *, where a perfon fcifed of a ^^^^i^^i>^' 
^pyhold in fee* in whfch dxere was a cuftom 
that the wife of every copyholder, who died 
fcifed iB: fee of aRy c^pyhoid tetoefftent,.flaoald 
beend^M^ed, became & bankrupt, aad the 
commiffioners bargained and fold the land v 
ll:3B bankrupt died,, and the deed was enrolled v 

i* 



( 336 ) 

It was hcici, that his wife fhouI(i fidf fte 6n- 
dowed ; for as the enrolmfent had a relatio/f 
to the twne the ufe was raifed, the copyholder 
did not in fad die feifed. So if a bargain 
and fale be 6f a manor and an advowfon ap- 
pendant, and the church Becomes void before 
tjie enrolnient, the bargainee thaW have the* 
benefit df the prefentment, and all the arrears 
V . of rent incurred before the enrClriient, if the* 

cra.c.r.z. 7. ^^^^ ^^ enrolled within the fix itiont^s ^. ^If 

a bargainor and bargainee joined in the grant 
of a rerfi-charge^ artd the deed is enrolled 
within tlie fnc nnponths, it is the grant of 
tlie bargainee, and conjirmation of the har- 
^^AXt,i4thgainQ(^. 

Though the edrdment has a relatTon, fot 

the advantage of the bar^Vnee, to avoid all 

mefne incum Waftces^ and conveyances made' 

to ftrangers/ yet wlfeh a conveyance is made' 

fo the. bargiiwe himTelf before the enrolment,' 

then it fdems, that the bargainee Ihrall take 

by fuclrfubfequent conveyance. Therefore^ 

if A. bargains atid fells to R and before the 

bargain and fale \^ enrolted, the bargainor 

levies a fine, fuffers ^ recovery ^ or makes a' 

/eofiment t6 B., the bargainee fhall hcik by 

the feoffment, fine, or rteotery; becaufe* 

when, a conveyance by th<i common law, and 

. one by the flatute la\^ concur, that by the' 

^ 4Cp^ 70. b. common law fliall be; preferred ^. But if be--' 

Yeiv.* IZ4. tween the makhig of the bargain and fale, and* 

|j^^°MP''|- the levying the fine, He. the b'argaiflor en-' 

<:rT.EUxa.9iV,^umbers the land, then the enrolment ftialf 

have a relation for the avoiding fuch incum-' 

i^b^«rV*a l^r^^ce in' favour of the bargainee V 

cpnt. tti 

Otib.nret,294^ 


In t)ie cafe of Hall V; Dew^f it w^s held, ^^•.J^^^- jjr* 
that if a man bargains imd fclU a rcverfiw, ' * ' ^*''* » 
and then the rent i$ incurred, and afterwards 
the deed is enrolled, the bargainee is entitled 
to the rent incurred before the enrolment. 
But if rfie rent be paid by the tenant to the 
hargainpr, it is a good payment, and the bar- 
gainor i« not accountable «, So if a bar-toweo, i$d, 
gainee grants a rent before enrolment, it h a codb. 1*56. 
good grant, if the dec(^ be afterwards enrolled ^*' "^' 
within tne fixinwths^; But if a bargain >»cro.car»iy, 
jmd f^le be to A. and B. and A* releafcj to 
B. before arty enrolntent, this relcafe U void % : « shep. r.iuj 
and yet if a difleiibr bargain^ azK^ fells the 
lands to B; and the diiTeifee reteafe^ to the 
ibargtinOr» and then the deed is enrolled > in 

< this cafe the releafe is good for the benefit of 
B. the bargainee ^ : but if the dlffeifce releafe ^r MbckeiWrc* 
to the bargainee bef<>ri^ the enrolment, it is^^^^p^.aM. 
void '. If a man makes a k^fe for life, with « iRou.R.4is« 
a claufc of re'^entry^ referving rent j and then 
bargains and fells the reverfion» an4 the bar- 
gainee demands the rent, which the leiTee 
refnieis to pay» notwithiianding the deed is 
afterwardi; enrolled, y^ he cannot enter for 
the forfeiture ^. * <^^^ ^* 

The flatute dlrefts the enrolment to be 
made within fix months after the daf^ of the 
indenture. The fijc months, therefore, are to 
be accounted from the date, and not from the 

. 4iliv0ry of the deed, unlefe the deed has no 
date, in which cafe diey are reckoned from the 
delivery v. With refpedt to the calculation ^ Moor, 41^. pU 
of the Jix mgnths^ they muft be computed '^^ ^^ 
after the fpace of the lunar months, viz. 
tW«4ty-eieht davs per month '^. The enrol- * shep.T.*ftf.^ 
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tnetit may be either on the fame day 6ft 

« tiob. 140. vrhich the deed is dated *, or it may be oh 

ii8l'* ^** ' the laft day of the fix months, not reckoning 

the day of the date to conftitute a part of the 

r 1 Roll. ab. fix months y, 

V^txful'. b. ^y *^ 2. f. of the ftatufe of enrolments it 
is provided, that that aft fhould not extend 
to land^ within any city, borough, or town 
corporate, wherein the mayors, recorders, or 
other officers have authority to enroll deeds. 
All bargains and fales then of fuch lafids, as 
are excepted out of this ftatute, muft have the 
fame operation, as they had before, and of 
courfe the pofleffion is executed from the 
-T^€r,ia9.t.i>. jate of the deed *. In thefe cafes therefore 
GUb. ttfeV/jj! the rules refpefting the relation of the en- 
rolment to the dellvety of the deed are* 
avoided* 

The ftatute of* enfolnients direfts, that all 
bargains and fales of lands of inheritance Or 
freehold fhall be enrolled; but it does n6t 
notice bargains and fales of ferms of years :' 
therefore, If a itian felfed of an eftate of free- 
hold bargains and fells it for a term of years, 
fuch bargain and fale requires no enrolment 

• %Co. 94- a. to perfeft it *. As the words bargain and fell 

*** ^ * / are not abfolut^ly necefiary to make lands of 
inheritance pafs by way of bargain and fafe. 
It has been held, that if a man in conjideration 
of money covenants to Hand feifed to the ufe, 
ofhis7J», ^his confideration makes the con- 
veyance a bargain and fale, and therefore an 

* 8 Co. 94. 1, enrolment is neceflary ** : bu t fecus if the con- 
ivtli^%*8. ^deration had been natural love ztA affec-^ 

tion, 

I /hall 




( 359 ) 

,. .1 Ihall here add the form of a bkrgatii a&d 
ikle, to make; the. bargainee a t;enant to the 
$rikcipe fbi- the pufpofe bf fuffering a m(h 


1 • ": r -, .. *? y > 


CJ^S® 31nllfcntttre<' tripartite, niadeaThefuwU 
the ,. day of in the «»!°''°"'; '*- 

^9th yeir bf our foterei^ lord Geocge the gains and faUt 
third, by the ferace of God of Great Britain, ^1^^^;° ^tl"^ 
France, and Irela^id,' king, defender of the by deed tW/ar- 
faith, and fo forthi and in the year df our J^',.J^!^i"^j 
Lord 1789^ 'BttXHtta Daniel D^n, bf Lin-«r.^^*/.itdoca 
^Qln's inn, in the countybf Middlefex, eft^ire "he^fhf i^rdT 
(eldeft fbn, ahd heii: at ,la^ of Daniel Den, ii» t^c begin- 
late of . , . . In the parifli of , ?'rli«:.f-. 

.^ in the ccAitity bf Eflcx, efquifd; \i(^^\\y ynhxyt^'xt^ 
ceafedj of the firft pirt^ Edward. Eaftj . bf 3 twiTitf^iyl 
Chanpetyrlarie, in the parifti bf .Saint. An- 
drew's, Holbbrn; ift the county of Middlefex 
^oretaid,' gedtleraah,* of the fecdhd part ;* and 
Francis Foley, of the iame place, gentleman, 
of the third part,- SSMtXVt^tt^i. that for 
dockings barring, and extin^ifliing all efiates 
faiL and all reverfiofts and remainders there- 
uponi expec^nt en; depeiiding of a^ in the 
tnefluages, lands, teiiemei\ts, . and hecedita- 
meats, hereinafter ^tant^, .bargained, and 
fold, of naenf loned or intended fo to bfe, br any^ 
part thereof^ and for limiting arid alRiring.the 
f^me, with . the Appurtenances untO and tCf 
t|)e ttft of the feid D. Den (party hereto) 
his heirs and affigns for ever, and in confi- 

Z i deration 


^ 
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drf aticm of the uitn of fivd ftiiilings (A) of 
lawful money of Great Britain, to the Lid 

D. 


(A) There ftiould always be a valuable 
confideration to fupport a bargain and fale, 
for its very name imports a quid pro quo. It 
has been held, that no ufe can b^ raifi^d on 
this conveyance upon a general confideration ;* 
therefore, if man bargains and fdls ^s It^Ad 
for divdn good caikies aad copfiderations, no^ 
\ Le^n 1^ o ** ^ can pot&fy ajife tb the bargainee K liut 
3.lfioii. ab.7S9. if tlifiTe b^ fiich a $ener;il con&letation, or 
indet^d if diete be lui oofi&kralion at all eit*- 
pflcfled^ 3ret an avetment, that a Ya&utbk <xa^ 
fidecation was a Auaily paid, vitU h^ iijifScienl: 
« iCo. ir«. ^Q raifc the ufe in the bargainee'*. So the 

Moot, 570. r 1 • ^1 1 1 • 

J uoo. 170. cobiiifeEation ftat one iras boui^ in a recog- 
nizance, or the o!>nitderatton of a loiig dc- 
i^ainlahcc, tar imtinrnte frknd^ip, &c. adt# 
n^ fiifficienx to create a ufe by way of bar- 

* cro. Eliza, ^in and ftic H. The confideration of naftuml 
i Roll, ab.783. We and fliiet^bKm to a £bn, or of an iniendex^ 

nuurriftge; fXi^ iiot g(S)fDd iz> nntafce the lands pajfk 
by ba^giiin^iad^^fale, tMtkfsinoney isiexpife{re<(' 

1cro.jac.117. fo Ij^ paid'*, fe wras femoierly Iield, tjiat 

«»'• < 3 • %h.*re a jmr ticitlar confidecatioir Iww been ck-' 

pcG&d in % ide^ aoi ai^rment of aaoothctr 

•"I Co. 175 a. itiflrfit well be imadtem. but it feiefm a<t me^ 

* '''• ''• '• '• feM, diat' if in a deed die coofidoaif im <tf 

money is ejtpre$sd, and aftsrwaids'the par-^ 
im attempt to tf^t ^jccod&ieration of bloody 
Six:, itich a«^rnnefit ^rantuat be made 4 for k 
would ibe of nvfchie^vous confeqaenees, and 
liafaik to the danger of perjury, which the 

ftatute 


i 


D. Dot (party hereto) in hand paid by the 
laid £. Eaft^ at or before the fealinff and 

delivery 


i*«**«*> 


^^//rfp qf /r^rf/ tittended to pfeveftt, to fuflfer 
parol evidence to prove, that the cpnfidera- 
tion of bjood, &c. was intended, contrary to 
that of money particularly expreffed in the 
deed ". *• a p. w. 404; 

Any confideration, if it be the moft triffing,^'*[^^^^^^ 
wili ferye to raife a ufe on a bargain and fale ; 
therefore, the fum of five fliillings^ or the • 1 Roii. ab. 
refervation of twelve-pence P, or a pef)per- J^/j(?^*» ^ 
corn \ are all ecrually good confiderations to « . .^ j J • 

> ' ^ * ,.^ ® r. 1 *« Mod. 462, 

Support ufes on this conveyance. So the 263. 

confideration of a competent, or a certain *^*°***^*»*53^ 

fpm% or of fo rnuch money to be paid at arzRoU.ab.ys^- 

4ay to come*; are all valid. If a man bar- ^'^**'jj.57°- 

gains and .fells his lands, with a proviib or '^^'' ' 

condition that the bargainee pays at fuch a 

dSy fuch a certain fum, the confideration here 

expreffed in the condition is good to fupport 

the bargain and fale ^ : or if a bargai.i and ' i Leon, s, . 

fele is made in confideration of articles, it is 

good, if it be recited, that thofe articles were 

entered into for the confideration of money '^. ▼ sKcb. aoi. 

It feems, that after a verdift, the want of a 

confideration appearing on the facie of the 

conveyance will not vitiate the deed, for the 

jury would not find for the bargainee^in fuch 

a cafe, if no confideration was proved ^. ' w , vcnt. los. 

We muft obferve, that there is no necefffty ^°9* . 
that the bargainee himfelf fhould pay the ^'*' *"* ^^* 
confideration money, for if it is paid by a, 
iftranger, it wiltl be fufSvient to raife the ufe, 
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« 

fklivcry of tjicfc prcfents (the receipt whcrcpf ' 
\s hereby acknpvfledged) he the faid D. Den, 
party hereto, (B) fjatf) gpraiited, bargaine4 

and 


' * -l V ■ > ' ^ . , > . 


i^" 


in the bargainee : therefore if a man, in con • 
iicleration of^ a certain fum paid by B. bargains 
and fells hiis lands to A. for life, remain^r to 
jC. in fee, this is gopd j for though A. and C, 
did not themfelves pfiy the confideration, yet 
it }s evident, th^t it was paid upon their ac-: 
f % Roll. ab. count ^ : or |f in this cafe the bargain and 

\e?nch*6'i ^^'^ -^^ ^^^ ^^ ^* ^^^ '-^^^ ^^^^ many re-: 
m^indeys oyer, the 'ifpnfideratipn ipight well 

T tRoij. 784. extend to thpfe in Remainder y, 

f *• 7* (B) Thjs coTiveyaiice to make a tenant pf 

the freehold for the purppfe of fufFering a 
recovery, is fupf)pfed tp be made by a tenant 
in tail That a tenant in tail may c6nvey by 
a bargajn and fale, and that the eftate fo conr 
veyed will be fufficjent tp fuppprt a fine or 
recovery, arc points clearly warranted by the 

f Vide fopn. books % and long acquiefced in by pra Aice. 

4i7> 4»8. J might, therefore, \t\ this place well avail 
myfelf of the circumftance of a tenant in tail 
being allowed to convey by this conveyance, 
in order to confirm the obfervations which I 

y sopra, 149, havc already hazarded r, of the capability of 

!?'' '^'' a tenant in tail to Hand feifed to a ufc Jiifca 
the liatute j for though the u/e and ppjfeffion 
at prefent pafs alniplt inftantaneouflyi or (as 
it ha^ been exprefled) tanqum uno j^afu^ yet 
the principles upon ^yhlch the conveyance 
l>y bargain and fale was founded priginally 
continue to this- day. By the bargain and 

fale. 


\ 
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fale, the bargainor becomes feifed to the ufe 
of the bargaijnee, and then the fiatute exe- 
-cutes the pofleffion, fo that the bargainee is 
nothing but a cefiuique ufe. Hence it is, that 
no ufe can be declared on the ellate or pof- 
feffipn of the bargainee, as I have in another 
place endeavoured to prove. By thefe pre- 
vious remarks I only ipean to fuggeft, that 
If a tenant iji tail cannot (land feifed to a ufe, 
he cannot, according to the ftri<ft legal notion, 
convey by bargain and fale, becaufe by fuch 
bargain and fale he immediately becomes 
feifed to the ufe of the bargainee, who there- 
by has a bafe fee only determinable by the 
entry of the iffuec: and yet the books, and* *Saik.tfiy, 
the pradtice of very able men, authorize us to 
conclude th^t a tenant in tail may convey by 
bargain and fale. Here then, notwithftand- 
ing the confideration of tenure irnfnediately 
between the donor and donee, and the ap- 
propriation of die lands )by the ftatute of 
Weftmlnfter 2. c. i. folely to the ufe of the 
tenant in tail*^, we fee, that by a bargain and •* sopn, 143 to 
fale the tenant in tall ftaijds feifed of the' 5'- 
entailed lands to the ufe of the bargainee. 

According to the true idea of a bargain and 
fale, no perfon can convcy^by it, who is not 
capable of ftanding feifed to 4 ufe^, There- •Giib.iifci,*«j 
fore, the king cannot properly convey by a 
bargain and fale * ; and as it has been held by ■ Cro. jtf. go. 
the generality of the moft refpeftable autho- 
rities, that corporations cannot ftand feifed to 
a ufe^, it rather appears inconfiftent, that they 'Bro. feoir. *!• 
Ihould be allowed to convey by bargain and "^*' p* 40. 
fale. However, with refpeft to corporations, shcp! t. \%\^ 
the judges have fcemcd anxious to find our J^j,^- s* ^^ 

r Pi /- jenk.Cent.iOd, 

reafonspiowd. 10^, ' 


an4 fold, (C) and by thefe prcfents Dottf grant, 
bargaio, and (Sell unto the faid fi. mtt^ hi? 
heirs and afligns, |}U thofe mcHuages^ lands^ 

tenements^ 
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Ba. «r«, 57- reafons to fupport bargains and Cales nxade by 
ciT^ ufeiff?©. them, and otcourre to fet afide in (bnac mea- 
a«s- fure their ftridt legal acceptation. There* 

fore, in the cafe of Sir Thomas Holland and 
itLcon. 1*1. Bonis ^, the court eftablifhcd a bargain an4 
jLeoq. 175. ^^j^ made by a corporation, holding that 
though a corporation could not tah an eftate 
to the ufc of another, yet they mi^t charge 
their own poffejfwns with aa ufe to another. 
As to this nice dVdindion betMreen uikiHg an 
eftate to the ufe of another^ and hiding 2x1 
eftate already acquired to fuch a ufe, t xa^Xk. 
fubmit it to the confideration of the learned 
reader. 1 (hall only obferve in this place;, 
that to prerent any ferious confequences^ 
which may arife from a doubt of this nature, 
it feems always prudent to make a corp(N;a-> 
tion convey by a feoffment with livery, or by 
a leafe and releafe, with an a£lual entry by the 
Bull, note i. leflTce prevlous to the releafe^. 
co.Liu.a7i.b. ' Every perfon who is capable 6f taking or 
un er o . x7 . ^^^^^'^^ ^ ^j[^ ^^y j^^ ^ bargainee k therefore 

a bargain and fale enrolled is a good coii^ 

veyance to veft a ufe in the ^/«g-, and fo make 
♦ «pra^5,5o, j^j^ ^ bargainee % 

(C) As the conveyance by baig^in and 
fale originated from a principle of equity, the 
chief requifite to fupport it according to that 
principle was the confideration;, but now the 
ilatute 27 H. 8/c. 16. has niade an enroll 

V meqt 
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puMit alfo neceflary to its coqjpletion. Whc!| ^* 
therefore a bargain, and fale has thefe two 
cffential properties, viz. a valuable confidera- 
tion, and an enrolment/ the ufual words bar- 
gain znd/ell are by no nieans neceffary or noA- 
terial. Thus, if a man for a valuable conff^- 
deration (without the words bargain ^vAfelJ) 
covenants to ftandfeifed to the vjt ^f another % » 8Co. 04.11. 
or if he aliens^ grants^ or demi/ns^ or if h€ Jco^jp!^^. 
gives and enfeoffs another ^, and the deed is • 8 co. 93. b. 
properly entglhd^ any of thefe words will ferve cro.^EiiM i6tf. 
to carry the ufe to the bargainee. It is (aid * 3 i^«n- »^- • 
in Fox's cafe v, that the itUiutkn of the parties % ^; ^4. ^, 
is the creation of ufes 1 and therefoie if in 
any claufe of a deed it appears^ that the intern 
of the parties is to pafs the land^ by f^effion 
4it common kw^ there no ufe ftiall be raifed ; 
and that a letter of attorney to make livery 
of feifin, or a covenant to make liv.ery ac- 
cording to the form and effeft of the deed, 
&c. i& cle^Iy indicative of fuch an intention: 
^ut with refpe^k to this affertipn, I apprehend 
it muft intend^ that if a man ^dw»^;^j fo^^^i/ 
/ei/^d to the u£e of one of his bhod^ and in that 
iJeed of covenant there is a letter of attorney 
to deliver feifuii that this fhews the intent, 
that it (hould not pafs by way of covenant to 
itand ferfed^ but by way of feoffment ^ be- 
caufe in the dineftion of ufes equity follows 
the meaning of the partks, and wher« it 
jfinds that the pai;ties intended a particular 
tesemoay to be performed, it muft wait till 
|hat ceremony, viai. livery of feiRn, is per- 
feftcd. But we find it expf efsly determined^ 
tltat if a naan^ in cotifideration erf m^nry ex-** 
^reiled \st the deed^ grants a^ enfeoffs anorhef 
f ' ' • wiil^ 
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with a letter of attorney to make lirery ancf 
feifin, and the deed is enrolled within the {i% 
months, this conveyance is a good bargain 
^3Le©B. itf, ajjj fale^; fjf though the parties (hewed^ 
»Roiul,!'787. that they at firft Intended, that the lands 
W- $• fliould pafs by the livery, yet the fubfequent 

enrolment before livery evinced, that they 
had altered that intention : and indeed as the 
equity to pafs the ufe arifes from the pay- 
ment of tfie money, it will be guided by that 
confideration, nptwithftanding the letter oF 
attorney to deliver feifin, provided fuch livery 
be not given before the enrolment. It muft 
be obferved, that as the words covenant to 
Jiandfeijed (w|iere the confideration is money^ 
^c^^X '• are effcdual to fupport a bargain and fale \ 
Vide jUon.a5y fo on the Other hand, the words bargain and 
*^tlbr fli» f^^^ (where the confideration \s bloody and 
find /<;/ with natural affection) will ferve to eftablilh a c(h 

porrn/r^j«cirf. If a bargain and fale be properly enrolled^ 

croffi^rgv.*^^* ^he words bargain and fell are alone fufficient 

scudamore, to pafs incorporcal hereditaments by way of 

? Mo9r,34.pi. ufe, fuch as rents, and reverfions, &c. * But 

^M' where fuch incorporeal hereditaments are 

intended to be paflbd by way of bargain and 

fale, It feems advifable, that the word grants 

or alien fliould be added to thofe of bargain 

and /ell I for if it fliould fo happen, that the 

deed is not enrolled within thejix months ^ they 

may then pafs by either of the former words 

by way of grant at common law, but cannot 

by either of the words bargain or fell even 

» cto jac.ifo, ^jjj, attornment *. 

Where the words of a conveyance are de- 
^^(^-i Z^^^^t bargain ^nd fdl^ it is at the option 

9f 
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tenements, and hereditaments, (D) &c. &c, 
(the parcels JhouU here be properly recited and 

4efcribed) 


of the grajitee to take it either by w^y of 
jdemife or gr^nt at common law, or by way of 
bargain and fale, if the confideratipn be that 
. of money ^. Indeed, if the words ^re only^*^ ^5-*-^ 
demife andjfr^n/, with a pecuniary confidera- 
Jtion, or the refervatipn of a pepper-corn, as 
jfuch confiderations are capable of raifing a ufe, 
thofe wprds may , at the eledton of the grantee, 
amount either to a bargain and fale, or grant 
at common law F. However, if a tenant for * cro.Eiu iff, 

years makes a conveyance for a valuable ij^^ol^silisll 

j:onfideratipn by the words dedi et conceji^^^^^^^"^^^^^ 

with a letter of attorney to deliver feifm, 

which is done accordingly ; this conveyance 

Ihall not operate as a bargain and fale, for 

the letter of attorney, and delivery of feifin, 

fliewed that it was i^ot intended as fuch ; but 

it (hall enure as a feoffment, and confer 

quently wi}! operate as a forfeiture of tha 

eftate for years **. a oyer, 3^*. b, 

(D) Not only meffuages, lands, and tene- ?*• *?• 
. ments may he conveyed to ufes^ but the 
Aatute alffp particularly mentions honours^ 
cajiles^ manors^ rentSy fervices^ reverjlons^ re- 
mainders, and other ke^editamepts. It feems ^'^^^"P™'"' 
that advowfons, tithes, liberties, franchifes, 
feignories, a ftewardlhip, or bailiwick in fee, . cu t -.^ 
piay be granted by way ot ule, and of courfe b. edit. 5. 
by a bargain and fale ^ So it is faid. that^^J^""''"^ 
pommon may be granted to a ufe^ Not only * shcp. t. n 9. 
p rent in ejfe^ but a rent de novo^ may be limited "^^ ^\"lbi'i* 

* ' * to 1*7. 
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d&fcribed) t^ether >vith all and fingular the 
mcfliiages, edifieu, buildings, barns, ftables, 

mills. 


to a ufe ;. therefore, if a man bargains and. 
fells land refer ving a rent, this refervatron is 
nca.$4.». a good creation* of the rente. However, 
Supra, ui. generally fpeaking, there cannot be a ufe of 
filch things as are not in ejfe at the time of 
the grant, as a w^y, common, &c. newly 
*" CrMac.Ss. created: Therefore, in Beaudley v. Brook \ 
where A. bargained and fold lands to J. S. in 
fee, with a way over other of the lanjds of A. 
it was held, that the' bargain and fale of the, 
way was void, 

A man feifed in fee may bargain and fell 
the lands for a term of years, aad the ufe 
« Co < ^^^^ ^^ executed in the bargainee by the 
»co!'i^'a;' 'ftatute without any enrolment'. But if a 
m^ poffeffed of a term for years bargains 
2x\fi felis it (without any other words) this 
bargain and fale do9s not carry the kgd in-, 
^oiib.nrc8,85. terejl to the bargainee^, nor indeed accord- 
ing to the above offered ideas refpe<5ting ufcs 
limited or terms of years, does it pafs a s^ ; 
for a term of years neither comes withi-n the. 
\T.^:tl^^ ftatute 27, H. 8. c. lo. nor i Rich. 3. i and- 
f therefore cannot be executed by the former, 

when bargained and fold. But in fuch a cafe, 
it feems butconfiftent with equity, that the 
bargainor fhoiild be a truft^e for the bar- 
gainee. When tlierefore a man is poffeffed 
of a term, and willies to grant it over, ha 
mutt ufe fuch words as will pafs the %a/ 
tniereii therein, fuchaswa/i/j alieti^ or affigUy 

• • '- w'hich^ 
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tnilis^ dti^ve-lioufes, orchards, gardens, cbiiTtSi 
curtilages, yards, backfKks, lands, tenements, 
meadows, feedings, paftures, commons, 
woods, under^^'oods, rents, reverfions, per- 
l^^iifites, liberties, franch!fe6^|>rifilep;es, ways, 
paths, paffages, finks, fewers, drains, lights, 
eafements, watercoiixfesi waters, profits; 

com- 

wImgIi are peculiarly adapted for tTiat pur- 
|K)fe ; but the words bargain aftd fell have 
tmly an operation in raifing a ufe,' which in- ' 

deed cannot be fimited on a term of years, raM. 
Thus in a cafe ™, where a' hulband poiTeflTed " Mw=, i>s ,. 
of a terttt of years injure uxons^ and feifed*^^^ 
of the fee fimple and inheritance in his own 
right, foar a valuable confideration conveyed 
the lands by the words bargain znd/ell^ ^jvhicH 
conveyance was duly enrolkd : now though 
the hufband might in this cafe have difpofed 
ttf the kgal intereft in tlic term by ufing 
proper words for that purpofe", yet it was 'Cu-Uu.^^.*. 
held, that by the words bargain and /ell no- 
thing but the - ufe of the inheritance pailix?, 
which was executed by the ftatute.jiccord- 
ingly ; but as to the leafe lield injure iijxoris^ 
Ihofe words neither paffed the legal eftate nor 
the ufe*y and in fuch cafe t]\t bargainor could 
onty be truftee for the bargainee of tlie term 
during his own life -, after which the wife 
ftiifijht cfeim tlie r-efidue. 

ft appears, that if a fon bargain? and fells 
the mkeritanee of his fetter, the bargain and 
fate is void; and he ftiall claim it notwith- 
ftasM^Dg fiK^ aiTurance, after die deatib pf his 
fatJier^* •videCo.Litt. 

Glib, mks, U^ 
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commodities, adyantaiges, emobimeitts, hfc* 
• As to fuch reditamentSj with the aopurten^nces ^ what- 
/•r/cn^-no the foever to thq laid mefluages, lands,, tene- 
und, vide fu- jnents, hereditaments, ancj premi*ffe$ hereby'. 
3 • iy2^Ygsii^Q^ and fold belonging or in any wife 
appertaining, or to or with the fame, 6r any 
of them, now or at any trriie heretofore ufed* 
occupied, 6r enjoyed, or accepted, reputed^ 
deemed, faken, 6r krioyn as part or parcel 
therecjf, or of any part thereof, or appendant 
dr appwrtenant thereto ^ and the reverfion. 
and reverfions, remainder and remainder5 of 
all and fin^ular the faid rheffuages Or tene- 
ments,- fands, heireditaments, and premifles,' 
, or arry part oV parcel ^thereof (E) : 3nll ftlfe 
twl^enatc, allthe^flate, right, tide, intereli^, property^- 
Tight,titie»andclaini^.and demand whatfoeyer , of him the 

^l^tlu '''^%. ^^^^ ^' ^^^ ' (P^^^y. hereto) of, in, and to'* 
the faid meffuages, Unds, tenenients, here- 
ditametits, and prcmifles . herel?y bargained 
and fold, or expreffed or intended fo to be^ 
and every of them, and every or any part 
tTicreof : CO l)mz antl tO f>Olti the faid 
. liief^' 
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(E) It is fcarcely neceffary in this place.tcf 

femarfc,^ that upon a bargain and fate of a 

rent, reverfion,- or remainder, there jvas no 

neceffity for » an ^ttornmejit to perfeft the 

grant, cveii previous to the ftatute 4 Ann/ 

/vidivaBgh. c. 16. f. 9. p We have already had pcca- 

co.Litt.ibo.b. ^^^^ ^^ notice^ that a grant; of lands and tene^ 

ments will, without any other words, p^fs not 

Siipra,3^io^» only a r^'U^r/jo/i, but a rent-charge: it how-^ 

ever is prudent to infert this particular gcant 

of all reverfions and- remainders. 


taiefluages, lands, tenements, Kereditatn^tifsy 
. find all and fmgular other the premiflfes, with" 
their and every of their appurtenances^ unt6 
the faid E. Eaft, his heirs and dfli&nS, (F) 
€0 t|)e ure of the faid E. fealt, his heirs 

and aifigns; Co tl)e tntent anto putvwfi 

(G) that he the faid E. Eaft dr his heirs 
tnay become a good tenant 6r tenants of the 
freehold of the faid riiefluages 6r tenements^ 
lands, hereditaments, and premiffes hereby 
granted, bargained, and fold, or mentioned 
or intended fo' to be, with the appurtenance's 

16 
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(F) The conveyance by bargain and 
lale, when made by a tenant in tail, can only 
give the bargainee a bafe fee, determinable 
by the efntry of thel iffue, although the limi- 
tation be abfolUtely in fee^* At coftimoh « a Siik. tf i j« 
law, if a rrian feifed in fee ftiade a bargain and 

fale for a valuable conlideration. It would 
have carried the fee to the bargainee Without 
the word heirs : but fince the ftatufe, which 
executes tlie poffeffioh td the life, the omif- 
fion of that word would convey only an eftate 
for life to the bargainee ^. ' » ^^; ^7- •»• 

(G) We might here apply what has been g co. 94. a. 


faid in a former page * refpecfting \ 
tindtibti between a ujey arid H/pectat intent 6r 
truft. In the conveyance tioW befbrd lis we 
fee that the ufe firft paffcs to the bargairl^e, and 
then the ptff^Jftoti is executed in hini by the 
ftatute: when both the ufe and poffejfidn 
are veiled in hirri, then the fpecial intent 
to fuflfer a recovery remains to be per-^ 
formed. 


the dif- .Supra, 18. 


to the fen^e refpcdivdy bekmgiflg,.4E0 ti^ 
f nX> that one or more gpod ana y^xk(Xfom 
mon recovery or recoveries ipay be diereof' 
bad and fuffered in the manner hereinafter 
mentioned % for which purpofe it is hereby; 
glared and agreed by ana b^etWeen aU tb^ 
faid parties to thefe prefents, that it (h*li and 
.may be lawful to and for die^ feid F, JPoley, 
at ths cofts and charges of the faid t). ]D^, 
(party hereto) to fae forth and profecute, out 
^f his Majefty's high court of chanc^y, qo^ 
or more writ or wiits; of entry fur diffeijki 
in tlie pojl (H) returnable before his Ma- 
jefty's jufticesof the court of common plea^ 
at Wcftminft^r, the firft or foiiic fiibfequcnt 
return of Michaejmas terni n^ii^t enfuirjg, or 
ibme other fabfequent term, thereby d«- 
man4ingi by apt and convenient name§^ 
(Quantities, quaUtie§, numbers of acres and 
mefluage^^ and other defcriptiong, the fei^i 
mefluage^ or tenementSi lands, hepeditament^ 
and premiffes, with the appurtenances, 
againll the faid E, Eaft Or his heirs^ to which 
faid w/it or , writs of entry^ tl)e faid E. Eaft 
i>r his iieirs (hall appear gratis, either in bis oi^ 
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(H) The reafon. why the writ of entry 
/ur dijf^ifm in the pfi was chofen for the pw- 
ppfe of fuf&ring a recovery wa^ hecaufe the 
tenant may in this 4<5tion vouch at iarge* 
and i^ not confined to vouch within the de- 
grees of the pr^ the per and the cm^ or tJK? 
pofi : therefore it is the fafeft aftion for pur-* 
chafers, w]ap need not fear writs of error iW 
»4 CAiiie, ij. Wrong or illegal vouchers ^ 


t^ owa proper fieribn or pef(b orb^rhl^ 
or their at;tom^y or attomies thereto kwful-^ 
iy autlmrkspd, aad Touch oveor to warranty 
^heiakt D. Den. (partjf hereto^ who (hall ah 
fo^aippeat grati% either In his own.prc^p^ per7 
ibny or by his ^ttoniey or tittornies thereto 
laWfnity authorized, and enter into ivarranty^ 
•oncivoQcb Qver to warranity die cofnmon 
vouchea of the fiwie ooi«tk, who flrall ^I^^^^^^^IZ 
apfMsar ^ariisi and a^ter imparlance misdoe gic aad double 
defeuk> fo as jui^ent AaU and may b^ S^ISft a.s/ 
thereupcm had and B^V^, ^^ ^^ ^^ ^.fti9- 
Fciej^ 10 recover the (akd meSiiages or is^ne^ 
':mef|t% kiids^ hereditaments, and premiiies, 
l^ri^by granted, hsuegaLlne^ and fold, or men- 
•"tfotlisd K)r intended; (o toi)e^ againft the Cmd 
£. Eafti or againft bis h^rsirandJPor the &^d 
£i Eaft to recover iir y^due j^^inft the faKl 
D. pen (party hereto^ and for the fatd 
- D. Den (party hereto) to recover in value 
'fiig^n^ the xrommon vouchee $ «nd liisit 
e^cacutton Ihatl imd n«iy Ibe ^i^^upon kad 
alid iiwardbd, and^ali and ^very other a A 
iMd ^ing^ doqe -and^^i^eeuted, needfbl and 
requiiite for the funbrihg and perfe£ting*of 
fuch common recovery or recoveries, with 
vouchers, as aforelatd^. 3ntl ttis hereby dt* 
ehred and agreed by and between aU the faid 
.parties to thefe prefent^;, that from and im^ 
flse^iateiy '^fter the fuj6^ring and perfe^ing 
of the/^id common recovery or recoveries, 
^ as afcre&id) or in any other manner^ or 
at any other time or tfanes,. fu^ered or to be 
fuffer^, the faid conunon recovery or iie- 
€overie% and all and every other commpn 

A a reco- 
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recovery or rccomies, fines, conveyance*?, 
iand aflurances in the law whatfoever, had^ 
made, levied, fuffered, or executed, or 
. hereafter to be had, made^ levied, fufFered, or 
executed, of the aforefaid meffuages or te^ 
nements, lands, hereditaments, and premiffes, 
or any of them» or any part thereof, by or 
betweeii the faid parties to thefe prefents, or 
any of them, or whereunto they or any of 
them (hall be parties or privies, fhall be and 
enure, and (hall be adjudged, deemed, conr- 
ftrued, and taken, and fo are and were meant 
and intended to be and enure, and the reco- 
veror or recovcrors in the faid recovery or 
recoveries named or to be named, and his or 
their hetrs, (hall ftand and be feifed of the 
, Md mefluages or tenements, lands, heredita- 
ments, and premiffes, hereby granted and re- 
leafed, or mentioned and intended fo to be, 
and every of them, and of every part therc- 
rf, with the apportenance?, CO t!)C Onl^ 
proper UfC ami belWJOf of the faid D. Den, 
hk heirs and afTigns for ever, and to and for 
ho other u(e, intent, or purpofe whatever (J). 
In wiine/s^ &c. 


(I) The ufe of the recovery is here parti- 
cularly declared to the recoveree and his 
heirs : however, without this declaration, the 
xxCc would in this cafe, acordtng to the rules 
"* S»pr»,9 3,54. we have before laid down, refult to him ^. 
The declaration of the ufe here pretcdesthe 
fuflcring of the recovery, and is therefore a 
deed to lead the ufes of the recovery, as well 

as 


&$ to miake a tenant of iSxt freeh^U. W6 have 
before explained the manner of declaring the 
ufes of a recovery or fine by deed frecedfltt or 
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LEASE AND RELEASE. 


TH E moft modern, and at prefent tlitf 
moft common of all conveyances, fe 
that by Icafe and releafe. It was iavented 
foon after the ftatute of ufes ; and as it is iir 
general fo made as to avoid the tieceffity- of 
an sftual entry, and at the fame time not be- 
ing fubjedt to the flatute of enrolments, h han 
been found much more convenient than a* 
f&bfBnAit wfth Uvery, <^ t fiargain and fafe 
enrolled. Though this manner of ttansfer^- 
ring property by leafe and releafe, when: 
completed, has but the operatr^H of one con- 
veyance, yet its vejy title mforms us, that ia 
order to cfFeftuate its compfetion, we mult 
have recourfe to iwo diftind affurances. 
The firft aflurance, however, is merely aux-' 
Hiary, or preparatory to the fecond; and 
when both are perfedled, whether the cftate 
created by the ftrft is merged or whether en- 
larged by the acceffion of that transferred by 
the fecond, the two ellaties ceffaiiily do not 

cxift 


exlft. feparate, or diftinft Irom each other. 
Tl^is AVill jftiore clearly app«r6f coiiSdeffng'^ 
th^ njai^ner In -wh^cli' thiy ^nf^ fpecie* oP 
ccmvey^nce operates. Thp firft-necdfery 
ftep tpw^ds it^ifemlitigjnis'to frei^e it (tnaff 
eftate (as .^ te^ri ' fpr a jy w, ''.Sej^.)'* whicB 
eftate for k^ytzx or j^rs muff ,be aftuaHji 
vc^ed jr^tjie ^pfee," Ifiatns^^muft have 
tbp'/>^^j^»i^ a]^rid n9t r^ereljr'i ng^ll^ to fucK 
ppi^^fi^'. in ircjer to; cj;d|te/Ws .fmaH 
eftate, anj^ cortyeys^^ whi(3t ' ' 

can effe^SitU^ily veft thp eftaje iti tlie Mffefti^ 
to whpm ih? conveyance IS made,' as juH 
mentioned, Supponng ; mtmi .p;"eltminary 
eftate ^Ire^dy a^d .perfe'dny' fortrne^, * then ..... 
comes,ac(j^v9yance of a laree'r effate from r - . 

the grantor of rfiis priB^ry eljtate to the 
grantee, Which fecondary^iqkveyan^^ 

^j' i fi "j •* '^ti^-'iL ^^ '■r-X'^- 

ed a ^releqfe^ and js thit mqcies of rejeaftt 

>vhich bper^tes by '^^JLofenl(ir^ement^\ and 
it is q[ conveyance ^er^j-by the cothnton faw^, 
Now, in order, to render tflis Vd^^^^W wai- 
of fnUfr^ement e^eaual; n le ivece|iary, that 
tl^re flipu)^ be a ^^njufiy p^ e|!ate between 
ihjs rel^flfor dnd reteafee\ T^er^cfore, Before \ 
enter into anenquiry (fbncjemin^ the pariicur' 
lar operation rf the rcfeaft:^ 1whe^\ ,piade to a . ^ . 

.perfon wlio has a privity, of eftate, apd alfo a 
[^pnmon capable Of receiving fuch releaje, tt * " * 
'v/iliDe neceifarv previoufty to cohfider, ifl. 
What constitutes thi^ ^nvity of eltate : ana 
idly, What-kii^d 9(^ff>J[^^\ is Sufficient to ' 

cnaile the e rintee ip receive a releafe frbrn 
itPegrantqr, ' - - "■ 

* Lord Cqk<* h$s laid it dpvVn as z certdfti ^ r. r u* ...^ 
laki that ^hejjx a relcalp enurejs \>y way of b. 
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enJargifg an lAate, there (hould be t prmi!f 

of ^tate bctwcci^ the r^Uqfor and nleafee, 

Thii8> if A. ieifed in fee leafes lands to B. 

fer life or years^ by virtue of which Icafe B- 

filters and talces .poiTcflion ; here« if A. re* 

leafcfi to B. in fee, in tail, or for . Ufe^ this re- 

leafe is ^jood to veft an ellate iq B* according 

to the Ufnitat'ion ezprefied by, t^e parties^ 

becaufe tboreisa privity between Ac and B. 

•utt.f.4#s. ^ leflbr and leflcei>. it is feid in Rollers 

abridgmept, that if a lelTee for life or years 

gr^Mi oy?r his eftate, the origsinal leflbr may 

(eleafe to the girantee of the kflee either in 

fee or for life, which relcafe will , be good by 

JSr^iiut^'' w«y of enlargement ?. In thi« cafe then, th^ 

1 8. E. 3 40. privity of ^ate appears not to be loft by the 

Dw,4.b-pU.^j^jj^ of the hm^ becaufe the grantee is 

placed in exa(fUy the fame fituation and 

eftate, as the leifee yras, But it (eerhs, that if 

a dpnee in tail, or a kflcc for life^ or years, 

{^nts an eftate lejs than that, which is taken 

under the iirft g^ft or leafe, then the privity 

between the fifft dqnor or icffpr and fecoivd 

leflee is entirely Ipft : therefore, if a leCee for 

twenty y wrs leafes fpr ten years, and the firft 

^ leflbr releafes to the (econd, this releafe is 

a. * '*"\void^. The eftate of a tenant in dpwer or 

Py«^f 4.fc.pi.». ifurtefy is capable of receiving a relegfe, and 

a releafe may be made to ^grantee of a tenant 

in dower or curtefy on accQunt of the privity 

•tR0i1.ab.40i. and notoriety of pofleflion «• AftejF a grant 

^ by tenant by the curteiy pf his eftate, there 

ftill remains a privity between hini and the 

rcverfioner, fo 9s an a£tio8t^ of wafte may, be 

brought againft him; apd yet a yejcaie to 

bin^ wpuld be ypid, becaufe he has no eftate 

lifter 


i 
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^ftcr the grwt ^. A perfon who has poffef- 'Co.Liti.i73.a; 

fion by virtue oFa leafe at willj w c^P^bte^g lul f it 

receiving a rcleafe?; but a tenant at fufIe^- ' * ** 
ance^ or a diffetfer, cannot t^ke a r^leafe by 
way of enlargement, becaufe ho privity <ari 
€5dft between him and the owner of the inhe- 
ritance *». So the leflee of a tenant at wUrc«.Ltu.i7i; 
has not a fuffictent privity to enable him to *'^* ' 
take a releafel Though a tenant hy eleg;it icto.z\i%,ziQ^ 
or ftatute merchant has not that privity, 
which is required to enable fcim to have a 
releaft \ yet, if the pcrfonf who has the inhe- ^J*,**}*-^'** 
ritance confirms the eftatc of fitch tenant, he Boti.MteV. 
may receive areleafe, becaufe the confirma-^®-^"-*7s** 
tion creates a privity *. So if there be zfeme i ^koh. .b. 
jcoveriy who is tenant for life, "as her hufband 401. pi. 14. 
in this cafe gains a freehold in her right by ^'*-^**''-^?^^* 
the marriage,' the fame privity and ellate 
which fhe. had before the marriage, is Jbtce 
given OT placed in him ; and therefore a re- 
leafe by way of enlargemetit may be made to 
him of the inheritance "*. Lik^tfea leflbir • co.L$it.i73; 
may enlarge the eftate of i harm and/m^**- 
by a releafe, though they are but tenants per 
'autervie\ \ - .tRoii..b. 

It feems, that the intervention of any mefne 401. pi. « i. 
particular eftate does not counterad the 
operation of this fpeciea of releafe, when 
made by the reveriioner to the firft particular 
tfenant/ .Therefore, if there be tenant for life, 
remainder in tail, reverfion in fee, he in the 
rcverfion niay relea(e to the tenant for life^ 
notwithftahding the inten/^erilng elfeite tail <> •» Ron. ab. 
A teleafe m^y not only be made by the per- ^^^* ^^'^' 
(on who is feifed of the reverjion^ but by him 
in remainder. Thus, if an etlatc is limited to 
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\fl^. Amp life fi;ffffiti4ff.tQ-J^ in «w, K- w»y ist 

'mV'i'^ ^^"^ wyibegop4tq enlarge A.> cftatp p, 
)^^ Ji iw^ienis '^dca p f tlje |K«fl/jf i»a?rf^qF 

' Jmi^fti9 oi^? ti^ Wke ^,- (wpper icJpaf<r> 
{^(}e^, t(wfc ?i^ irfflpKiliingpiai^tyrof e^at* 

yaJWity «£^e* cpivv:^a|jcc by lfa{f,.w4 «f 

'y^i^'^fPj^ J»f <ffMlW?S his l^fjc* w ^Tdjitef 
io ];e(?eiv»e, 4. iQl<»(e ^ fa ibf^ it i«L pptlimg iMit 
g ixka^ hy a. /wroc ^r^vtior ^ his teff^cQf 

4tf$^ 4:ee^ tU?re 1% <^ ipoft pf rfia^ of ^.tpr«f ity '^ 

Thp chief qv^io^ th^. thf^Jt cap.eweir be 
)Da4e {o it^^ii<^ a ]fs^^ aM -m;1^^> Q^^ft 
^ vfhpther the ^^« c>r jfr^H^v? ha^. at the 
tiflw the xiqles^if irtide K> hi«»i. ^ik^ a ,?#^' 
/?«i^Hf is iie(j\|i|ei|^.by laMf ^5*1 render ijie 'Mr 

jeafe efi^aatwl. TH»^ *B> («|o ia?thp^^ 

^ yelling the poljbffidn in the^tf«/«,_vi^ 4*hef 

•. . . ^ Uyi k^ at cppamw lanpi pp-by* b^igain 

lirid ^ u<)d^ th^ (tatMt« «f nfe?, . 4j«»f#t!^ 

to the naiae wfejcl^-^i* fOf^fijfJjBC^ ^fs, if 
fee9i8» tib^t ^ /^ <at ccgm^tzKHi law ^a^ thf 
o»%iwlH»(te^afl^ji|g,^ka|eibra, y?^» 

JW l^i; eftate. '' ' 

Weirc toidby'L^ Q)ke,. t^ ^ wl«J^ 
^Wk <f 9W« by M5S|y- 9i efiarg^ng; 4W: ^^aitfw 

« Co. uu.»7o. caWKH work withom a mSii^pih ^ ^eftwe f 
«. jwffeffipQtJjcrf csco b<>i»oiieverfiofl;', T^ 

' j)»kvi^mcai}ttpaj3pJ4rt«?l^es4rtmB^ 

•;:-■ ■" ■ •• ■' •■ •■ ■ law. 


veil 4 pqffeflion in .. the " fcfej v *P4 to U|^ 

TOJi/Je 69 A. afid before te.ji;i^?s,aii. eiury 
tbe l^or rdeaCes to hicx the xcv^jp^^ t^U 
reJjsafe b vo|d y fyx umil be enf^if^ he bat 

W aftei; the catry of tfte Jdflfee. ^heA a te^cajf^ 

m^ tP him is vali4*. Tfee Aatute of uie^ s un, f. 4^^^. 

liavf eyer, has made apt zj^f\ fentify uA^eQ^ffe- 

ry ijxcafes, >yliere Jbe Ijffifj: cjptaje i? cc^atpfll ... 

hy 3: (^ijiyeyanco (^ivii?g its effe^ from ^e 

tO: conyey by leafe aft^ rel^fe^ i^aJg?s 4* 
j^raa^i^ aad C|le't<jiB.Jor a yc^r fhr a va- 
3uajBe cojiCdexatiqn j . ift thi^ eafe the 1/? fir^ 
.1^^ in B. accorciinj[;.t9.the rul93 pf equity^ 
pnd tjien thf i^tute 'executes th? pj^^^^ 5p 
ihp ffwe tnaijnei;, .as.the tife \$ liniit^.'^ No^\\ 
4be coftfeq^cncp of tjiis epj^ftrudlipn is, th^ 
j^ by the operation. 9? tb<^ ftatulc of uf<» 
has an eftate executed in pcffejjion^ v:ithoji^ 
jiny ;aft\ial.em?y ma^e by bim^ Mdiiph e^atc 
.|s ftifliciqat to bfar ^ rdcafc of the revxi^fiop 
jnade ^y, A. or bb bfics. Hence ve fee 
.|b?t, lA xjrder to i^vpVi an fti^al entry, the 
ipflfer e^ate, <vtc|fm pf one year, is ci^w-Qnljr 
;^t this day created by ta h^x^aiA and' fcJc 
Jlowover, ^ven Jn Jthis qife it vvas faid by 
,^f . Nay S ^ttorpey general to Cbarlps. 11^ t ^ Mod. is^, 
^t this conveyance ppjuld np{ be maintained 
.»tithi»U an a^u*! entry by the bargainee qr 
J^iToe : bnt Uie ;juthority cif tbe b<?oks ^ an^I ^ 

' epradioe of tbe moft able mep in the pro- ?"-5*'- » ««• 
ffion clearly piove, wat fw<» axi«fitry 4n the , uu. ^75. 
0|e pf a bargainee is qitircly viujeccflary^; cariir/66: 
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fer, by the operation of the ftatute alone^ he 
has fuch a pofleffion as renders him cdjpahle 
of receiving a releafe. It is ufual, and indeed 
the moft proper method, to infert in the bar- 
gain and fale (if the term of one year, 8bc, is 
intended to be created by that conveyance) 
the words bargain and fell only, bccanfe it is 
the opinion of fome, that where conveyances 
may enure two ways, the common law ftiall 
be preferred. However, in the cafe of Bar- 
^*M«^»^»- ker V. Keat"*, where a conveyance was made 
\ vlnC^iJ without any pecuniary confideration by the 
words Jemife and grant y with the refervation 
of a pepper-corn, for the purpofe of receivr 
ing a reieafe of the inheritanv^e, it was held, 
that the confideration of a pepper-corn was 
^ood to raife a ufe in the grantee, and make 
the lands pafs by way of bargain and 
fale ; and that as the ftatotc executed the 
pofleiTiOn to the ufe, there was no neceflity 
*for an aftual entry to render the releafe cf- 
feftual. 

With refpcft to the pofition, that the re^ 
leafee muft have a pojfejion in order to receive 
the releafe, it muft not be underftood, that an 
antral pofleflion is in all cafes neceflary. For 
if a man is feifed of a r^w^/W^r or reverjiony 
and bargains and fells it for a year, here the 
bargainee has fuch a vefted eftate in him in 
remainder or reversion, as will enable him to 
take a releafe of the refidue ; and yet at the 
time of the releafe he has no aHual poflefBon 
of either of them, but by theopemtion of the 

co,Litt.»7o.a. him *• The like may be faid of all other 
motporeal hereditaments, for "they may be 

effe(^ually 


p 
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leffeftually granted and conveyed * hy^ leafe* 

andreieafey. ' .^ Co^uuTor 

However, in releafes of eftates by way * * **'^' ' 
of enlargement, there was no neceffity, even 
at the common law^ that theperfon who np- 
ceived the releafe fhould be in ^ff «^/ pofleffion 
of the lefier eftate, though that lefler eftate 
coafifted of corporeal property, and was created 
by a common law conveyance, and not by a 
bargain and fale. Thus, if there had been a 
jeffee for life, remainder for life, with the re- 
yerfion in fee, the perfon in reverfwn might 
very well have relcafed to the remainder-man 
for life; apd yet the perfon in remainder 
could have no ^ /ftz/z/ poffellion during the life 
of tHe firft iejfee «. So if a man had made a , ^^^„ ^^ 
leafe for years, with a remainder for years, 400. pi. 4. $• 
and the firft leffec entered, a releafe to hun 
in rerpiainder for years was good to enlarge 
his eftate * : or if a tenant for twenty ycar§ »co.i-iu.a7oji 
in poffeflion had made a leafc to B. for five 
years, and B: had entered, a releafe to rhcjirji 
leffee was good : but in this cafe Lord Coke 
fays, that thcjlrjl leflee had an ailual poffef- 
lion, becaufe the pofleflion of B. was his pof- 
feflion ^. So if there had been tenant for life, * ^'^^ 
remainder in tail, remainder in fee to the 
tenant for life, the tenant for life might re- 
leafe his remainder in. fee to the tenant in 
tail, though he could not his eftate for 

when the term of one year, or lefler eftate, 4«»o.r* ?• 
is prpperly conftituted, a releafe to the bar- 
gainee or leffee of this fm^ller eftate has tlie 
operation and fprce of a Conveyanc^merely 
^1 ihe common law, Though thefmaller 

cftatQ 
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eftatc m the firft inf^nce fs created b%^ b^. 
■ gain and fale, yet that does not va^y tSe ,cQn • 
iim^iop; and f<pccQ pf the celeafe : for as^ ijppQ 
^s thp harapincc roc'eiwa thereleafe, his pf'^ 
ijiary eftate^ whi^h Mra3 ci^oated hy virtue 
pf tW i^tute of :ufip3, (9^ by tlje. operatipa 
of the rekafe, and ^ccefliou of the lair^r <v 
fecond^ry ^f^^te, tm:ned ^rvi enUrgecl into an 
eftatc derivlpg its fotce purely fipm .die vnlis^ 
of the commioa l^w. .It is the adu?i coo-, 
ftitiuifxn of the terni,^ and poffeffion^ qr v^ftec^ 
intereft of the grantee,, which, gives ^^ proper 
efficacy to tl^ rd^^jfe^ and not "the mfmer o{^ 
creating iij or the ravv/)w^f^^Vfhich.conffi4futea 
it- That a leafe and reJeafe^ \yhen^oniidere4 
^s one entire conwyaqce^.or z$ firaply b^ feleafq 
(the primary eftate pert^inly not exifting fe-r 
parately) derives its cffecS^frp^ the^CQipnaoA 
law, will fully appear, if we attend to, it? 
well kmwn^ an4 (iPA^ lopjeft^biyhed a^ttriT 
b,u|e5- 
E^^d'^'^^' ^ ^^ the firft place a leafe pii rel^^fe 'muf^ 
^^^' ^ be (jqinfidcBed ^ a cwvey^qce operatii^| hyi 
way of imufmiuaHon atf pffefion ; ^a< is t<^ 
fay> It frevhufiy^ according to ite very ngtutej 
• transfers a p^^Jfv>n et the.comr^Qiv laviif to ftic 
rele^^fee, the trai;ifniutajfeio;i Qf which ppflfefliQO 
i>efore the inttrojduftioa of ufes wi^s the fple 
pfajecft of the grant. V releafe. Thijs if ar 
rnan rele^fed to .his feffee, haleniv^m to him, 
his heirs' and afligns, this exactly correfpojK^ 
ed with a finiijar'linutatiop upw [a. feoflfn^nt, 
.0.ad gave, the ra&j/t/r, ^5 it would have dow5 
a /(?<j^, a /f^-^^j^f if.-at. the cpmmon ^U^ Aft 
ter the introduaion. of ufes this jp^-^^^^ 
^}iid|i a. releafe, fey^ment^ fine, or recove/^jr- 


^pofe of €&i'ititt^es limited to a third Jfcr- 
foil, thercliy fh em6\ itrtdering the feftate # 
feMin'«f thd Ve!eafee, fetofiee, txmafei^" or re- 
covercfr, tfe it Vvlei'ft, i fi?uWdation to laift . aiiiS- 
1)inte tAeSupott. ^ftcr We i^attr'te 127 H. S. 
t. 10. tfte ftfe -ft) finiited to irife'Otit of th6 
■ft^ Vjif thfe ^detfte, feoftee, &e< Was ex*^ 
^^<^ in poffetfion by tite t/ords of that 
tta'tute* 'Ilieifdbre if A. bargkffts and felTs 
1ife<fe At fttistlky tt) ft. ft/r a ytir, and theft 
*felttf€S%ahift, hSAMUitko fe.- his hteiri &ttd- 
Ti'ia^ns, fo^^ ufcxtfC. for life, rcfrtaijidttr td 
©i i<x Kfe, /tfertraiijdei: to E. in t^l, &c. &c. 

feflkm ifrinsfertred to him in fee, Woi^ any 
%fts.are ot can \k tuifed; 'th^n <?pfn^ Yhe 
Tfli^cferationolf 'rfte ufe to C. for life, to D. for 
fe^. to 5. in titfl, iftec. \vhkh lifes'are ferved 
IbU't'^tTie ftiftn dfB.&iidby the 6perarioh 
«iid ''*ro«l's 6f the ifetute afe 'cftit^ aifealiy 
Ve'fted lin 'the poflefion of C. D.fi. &c. ac- 
dftxftnl to "the Hmftsof ^ie^ dlates. Jieiice 
i< is, that it has becon^ tlfoal In taitni-gt 
CettteiiieWts x6 tfbnVey by kiife ^d tcleafe to 
A. aM B; -in fte/to the ufe 6fC. flie imeridf^ 
^S«ft)Ai*d "foi: !fte, or tinttl the TOkrriage is fc- 
Ieh5ii^^ to tbe oft of the tfitfertded hufband 
fe Ifee, iahdTrbin and tfrime^iSiitely after tli^ 
lbl«fcrii;atibn ^hertof to the ufe of C. th(J 
ftbfeahd fiAr fife,Teftiaitlder to tHfe <ffc-6f (hfr 
iWfettfees atirfog'the life of C. to fd6poft anA 
ffiPSBSr^ «»Mr%<irit tefniaiiviieiis^ ri^ainasr to 
%iifeW^ Irft and oAer fonkdf C. in 
«kfl,-«md ih Vefauft of l\ic> #Ufe to the nfe <Jf 
yil«ftd ^Vety <tf%e 'dao^tars of Ac htif- 
" •* ban<^ 
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ba nd, as tenants in common in tail^ rc^aindtii 

WbWnioD ^^^'^^' ^^^^ ^1^ ^^^ .^^^> ^ ^^^y arife, are 
af the end of f^rvcd out o( the fcifm of A. and B. Before 
HiL shtp. T. ^|jg ixiarriage C. has an eftate in fee in poff 

fcfiion : as ibon as the marriage takes effedk 
the ufe limited to hirri ceafes^ and then the 
original feifin returns to A. and 6. and ferves. 
a new ufe to C. for life, which is alfo exe* 
cuted by the ftatute ; upon the birth of a fon 
the ufe veftsin him in tail, and fo a new ufe 
ih remainder upon the birth of every other 
fon fprings up and veils in thcm^ and fo in 
the fame manner with refpedt to the daugh- 
ters. So if in this cafe there is a pow^ re* 
ferved to C. the hufband to make leafes or 
jointures, when he exercifes this power, it 
^takes effedtby way of Urailatien of a ufe out 
of the original feifmof A. and B., which by 
the force of the ftatute is made an aftual 
eftate : and as the ufe limited bv virtue of 
the power to the leflee, or fo the jcnntrefs^. 
arifes out of the feifin of the relcafees, fo it 
takes place of and over-reaches all the other 

* y- ^'«4«. ufes of the fettfement **. 

639!* ^^ ^ further proof that this conveyance 

derives its cfTedts from the common law, we 
are to obferve, that in order to have an exc-» 
cutipn of an ufe under the ftatute there fliould 
I>e a feifin in fome third perfon diftindt fronjl 
cejluique ufe ; for the ftamte exprefsly feys^ 
that where any perfon, Seic. ftialT be feifecj^ 

• Suprt, 137. the ufe o( any other perfon, &c.« Thcre-;^ 

fore, if a bar^in and /ale for a year be made 
to B. and then the lands are releafed to himt 
his heirs and affighs, to the ufe of him, hia 
heirs an4 aiTigns^ as the u(e in tlus cafe is 

de- 
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declared to the releafce himfelf, he Is in by the 
common law^ and not by the ftatute of ufes ^ j^*^!;^**^*^ 
But though the feleafee in fuch a cafe is irt 175. a.' 
by the common lawy yet that ufe^ which is de- ^"p^*» ' ^^ , 
clared to him, is neverthelefs 2l ufe zt commoil 
law, though not fuch an one, as is noticed by 
the ftatute ; for after ' the declaration he is 
not only feifed of the pffejjion but alfo of the 
ufe : therefore, that feihn, which before the 
limitation of the ufe to himfeif was open to 
ferve ufes declared to a third perfon or per- 
fons, is by that limitation, as it were, wholly 
filled up, and will not admit of any other ufes 
being limited thereon, upon the principle that 
a ufe cannot be limited upon a ufe. I per- 
ceive that fiilbert ^ puts this cafe, if a feoflP- «Giib.iif€H«>4- 
mpnt be made in fee to the ufe of the feoffee^ 
and his heirs, in trufl for J. S. and his heirs^ 
cjuaerei Whether this ufe of truft be not exe- 
cuted in J. S. by the/^/«/^ ? For, fays he, it 
feenis that the feoffee is in by the common law\ 
and fd the ^atute not fatisfied. But with re- 
fpeft to this quaere, there cannot be. a doubt, 
but the limitation of* a ufe to a third perfon, 
viz. to J. S. after a previous declaration of it . 
to the reoffee, would be void, and could not 
beei^ecuted in J. S. by the ftatute** : for that ^^^^ *^' '"^ 
' ftatute never intended to execute a ufe upon ^ 
ufe», and is pcrfeftly fatisfied in executing the ' Supw, 131. 
naked poffeffion (unincumbered with a ufe) 
to' the third perfon, . to whom the firft ufe Is 
declared. This fecond ufe to J- S. \t how- . 
*ver good as a truft, as we have before feen *. ^ supm, 43 r, 
' I need not add, that thefe obfervations on a ***• *^^' 
feoffment equally apply to a hafe and rcJeafe-, 

If 
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/ If a l^leafe ts made to i bargainee (at 4 
year, habendum totl^e releafee, his heirs and 
afligns, to the ttfe of him, and the heirs of his 
hcdv ; iti this cafe for ihe benefit of (Ke ij^tie^ 
th^ flafute would, accordii% to the limhatibn 
of the Bfcw divert the eflate vefted in the re- 
•leafee by the eofhtmn la^Vj and execute tfie 
> ijCo-^i. limie in hinafclf in tail by force of the jftatiite h 
Here tlKMisrh the ufe is declared to the re- 
Jeafee lumfelf^ yer as the Umhation of th6 ufe . 
Sp»ii39to 1* of a /^i eftatE than the feifm in feq out of* 
Mj. which if is ferved> Ae ftatute executes the 

«fe in himi a* vf lie, were a third pcribn, 
jhcigh in realrty and ilridtnefs contrary to 
its o^h expreft wdrdfif. But on the other 
land, thou^ maiiy particular or frlali eftate^ 
may be carved or ferved Out of a feifin i^fed^ 
'€t there can be no Kmitation or execution 
^y • the ifeattite of any ufe, which is of a 
iargef- elkte, thaa the extent of the feifin out 
of which it is to ari&. Therefore j if I con- 
yey knds by leafeand releafcv or feoffment, ia 
J. S. for kj^ t6 the ufe of W. in tail> w hi 
ke^ here W. cafi only have an eftate for life, 
Jylr&t' 1^*M<^J^ ^^ det^mm€ by the deatli of J. ^^t 
^: «. •for J. S. by the releafe or feoffmont only ac-* 

<)iltres an eftate or feifiil for life; and that 
-eftate being determined by his death, there 
t:an no longer rcjBaiftapyfcifei, out of whidb , 
th0 ufes can be fed. This confcu<5lion has 
fa^en place, when the y^i^n has been tranj- 
ferred to otte perfon^ .and the fj^ to be de- 
rived out of that feifm has been iimlted to 
another t which ufe is denominated; a JiaMe 
ufe^ jfi contradiftinftion to a ufe declared tO;a ' 
feleajee or feoffee^ which Is a cmmon law ^ufe. 

But 
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feu? whet6 a conveyance by l^ie and ifelwife 

or feoffment is ihade to J. S. and his aflign^i^ 

habendum to him and his aifigns, to the ufd 

of him. the faid J, S; in taiU though hfere thd 

limitation of the ufi in tail would be void, a* 

arifing out of the feifin of the previous eftatcJ 

for l^e of J. S. yet, as this ufe in tail^ fup^ 

pofmg it to be limited out of ifdfin in tail^ 

could not be executed by the ftatute, becaufe 

declared to the releafee or feoffee hlmfelf 5 it 

feems J. S. fhall in this cafe take an eftate 

tatl^ not by way of limitation of a nfe^ but ill 

coqrfe oipoffe£ion at commbn law, in the fame 

manner as if a feoJFment were made to J. S* 

for /i/^, habendum to him in fie \ this, by tht 

ruleis of the common law, would give j. S. an 

eftate Or poffeffion in fee fimple^* . ' » co.LiU.i>jK 

Thus, in the eiafe of Jenkins v. YoungSj-^^^car.Moi 
where one M^ gaVe ms lands to Ei R; and i|k. a44> ^41^ 
his wife, habeniuik to the faid baron and fenie 
(which limitation after the habendum would 
give, an eftate for the livi^ of the baron 
and feme by the common law) to the afe of 
them, and the heirs of their two bodies ; and 
for want of iwth. iffue, remainder to E, M; 
and his heirs (which laft limitation was clear-^ 
ly void, by way of limitation of an ufe ^ fbrthd 
reafons juft given) ; the queftlon was, Whe-* 
tber the baron znd fe)ne had an eftate tail^ oi 
but an eftate for their lives ? It was argued* 
that the eftate, out of which the ijife flloulcl 
arife^ was but for their lives^ and the ufd 
could not make the eftate larger than the 
limitation of the feifm i but it wis held, that 
there was a difference, where an ejiate is 
limited to oney and the ufe to 9i /hanger^ foi 

B b - ther* 
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{here tliie ttfe fhall not be more than the 
eftate out of wliich it is derived: but not 
when the limitation is to two, kahendnm to 
ijiem^ to t^ie i^ of tlie heirs of their bcxlies, 
for this 19 no limitation of the ufi^ nor is it 
executed by the ilafute ; but it is a limita- 
tion of the e^a^e to them an^ the heirs of 
tfadr bocfies by the courfe of the Common 
hw : and it (hall be taken as a limitation to 
them and die heirs of their bo(£e% remain-* 
der to the other, and the heirs of the otfter, 
that the deed may be conftrued according 
to the intent of him^ who made it. 

If die grant in this cafe had hetn to the 
iaron and ftme for their lives in Ae frmifftSf 
batHuium to them in toily totheu/e of ^em 
in taiL there could haTe been no dotibr, but 
that tne habendum would have enlarged the 

f Co,L?tt.i55. Q^te for lives given by the premiffes ^. But 
the diflBcuhy was^ that b6th the premjfes and 
the hAendum only gave an eftate for their lives ^ 

' cr0.ctr.a4s. However, the judges faid% that as the limi- 
lation of the ir)& and the land was to At/amff 
perfons, tt Was like a limitation of the land 
itfel^ and as if it had been faid, habendum t9 
them and ta the heirs of their bodies. 

The principles laid down in the ibove cafe 
of Jenkins v. Young feem to favour the ob-' 
£ervattons, whidi were hazarded in a precede 
iitg divifion of this e£&y on the cafe of 

' Swpntiov Cooper v. Franklyn'* : fo I cannot fee how 

^^^' '*'' the declaration of the ufe infeey when the 
kabendam only gives a feifin in tait^ can 
transfer a determinabie/rr to cefiuique ufe^ any 
more than a Irmitation of a ufe m tail to be 
Waived out cf the eftate of a feojSee or re- 

fcafee 
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l^^pe for iiff^ m e»terg€ tHgi fni^nfof lifif. 

into an f&^t^ in (ai% vhieh lattpf poiftf^ m we. 
have feen, wais cl^rly fettled i» thp C^ «^ 
J<enfcif>^ V. Young. 

It hii3 faef?n dwbted whether thfit^ <J$n - 
bie a r€fyilnng if/e 0r\ lije cpnyey^ncJe by kafc 
and r^te$fc ; lamt i$ to f^y, if a bAr^o ^nd 

fale in confid^r»tiQn pf mc|?^ \§ m^ Jq j, 
S. for a year, and then a releafe is made to 
him in fpe witb(>i)t any ^th^r epn^df^r^tion 
Qr declar'atiQja pf the ulk^ whether in thb 
cafe die ufe wUl refijj fiD th^ lete^for ? 

Tlm^ wfeem H. U<&«ght cpvp^nt $» ^<^ jshorwdfe* v. 
flgneje j^ i rc^eifipft, %nd (hewed that the ^sTlL*"***' 
leflbf, in CQnftdWatipn of five fliiliingfc b^r- * Mod.' ^??' 
gfMnocI ^M foM tp ft. fw ^ year, ^nd after- Ltttw*^""!'^^^* 
wards feleafed to him and his helfs, Virtnt^ aw. 351. 
^^Hftdam inieninr' b^gani^ vtnditmis et 
rpla9(ationU^ Hecnpft vigWt^4Wi4s fifihu &C^ 
he was feifed in fee : anditw^spb^eifted, thw 
the ufe muft be intended to the rfleqfor ^nd 
In? heirs^ becaiife no con^eratit^n qf the re^ 
leafe, fipre^e&ufe^ appeared by the{^€»d** 
lag, 

It was arB;uied in this caCe, th^t there could ^ Mod. 74* 
be no r^fiiittng uCe on ^ leaiG^ and releafe : 
that nothing pafles to the leilee in pofTeQiont 
but by way of enlargei&ent of the eftate oi 
fuch le&e i for it does not operate to gjve « 
new eftatc of the reverfion, but to encre^ftf 
the eftate in pofieflton^ according to the woid^ 
of it t fo it does npt work by mffgpr of the 
firft intend, but kjf e^^rging it: ihut if (be 
releafe does e&uf e only tp enlarge the efiate^ 
the inlercft enlarged mvA, be to the ufe of the . 
lefTee^ or it cannot be faid to be «& enoi^fe. 
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of It f that if the pmftice had not prevailed 
to the contrary, it were very odd to limit the 
ufe of a releafe to any but the leffee ; for 
which reafon it is, that we find it exprefled 
in the claufe in the leafc, on which the leffor 
intends to build his releafe, that the intent of 
the leafe was to pafs an cftate by releafe up- 
on it, for the benefit or ufe of a third per- 
fon. 

That It would be abfurd to fay, that my 
conveyance fhould have no other operation 
but to extinguifli or merge the eftate, which 
the grantee has already, in order to have it 
brought back to me ; and what need could 
there be of fuch a way ? If the party had 
any fuch intent, it might foon be done by 
a furrender. 

That if it had been exprefled in the deed 
of releafe, that he had already made him a 
Icafe foK years, and that for the enlargement 
of thdt eftate he made the releafe, there could 
be no dotibt but that it would be to the ufe 
of the reUafee ; and there is no difference be- 
tween the cafes, fmce this releafe, in its own 
nature, enures by way of enlargement : be- 
fides, here is alfo a valuable confiderarion ; 
for the leafe and refeafe being but one con- 
veyance, the five (hillings, expreffed to be the 
confideration of the leafe^ fliall be participated 
to the releafe ; and alfo the acceptance of the 
releafe is in its own nature a confideration, 
for it implies an alteration of the eftate of the 
leflee, which, to conferit to, is a confideration 
moving from- the leflee ; and the only motive 
of the leflce's parting with the old eftate was 
to get- a new -one. • ^ 

Od 
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On the other fide it was urged, that before v^^iei Rtym*^ 
the ilatute 27 H. 8. c. 10. if A. mkde a***^' 
feoffment, levied a fine, or fuffered a reco- 
very, without a ufe declared, and without any 
confideration, the feoffcel conufee, and re- ' 
coveror flood feifed of the faid lands to the 
.ufeof A. That fmce the ftatute of Hen. 8: 
the law as to this matter is not altered : for ^ 
the faid flatute only intended to execute the 
ufe t6 the poOeffion^ and by that means to 
deftroy the ufe-, but it did not. intend, to 
make ^ny other thing pafs by the convey - 
ance thian that, which paiTed before :. that ' 
there was the fame reafpn that the ufe 
ihould not pafs in a r^/^^ without any de- 
claration, or exprefs declaration, as in a 
feoffment, fine, and recovery •, becaufe the ufe 
and eftate are diftin£ly and though the eftate 7 Mod- 7»« 
paffes, yet the ufe docs not, without a confi- 
deration or exprefs limitation of it ; and they 
are as much diftinA things in a.releafe as. in 
any other conveyance i and the precedents 
are, that when a releafffe is pleaded, there al- 
ways mention is made of a confideration or 
exprefs ufe. 2 Saund. 11. 277. 2 Vent. 120. 
Co. Ent. 264. 220.474. 

To the objeftion, that this releafe enured ^^j^;^i^ 
by way of enlargement of the leafe for a year, 
and therefore would participate of the confi- 
deration of it, and that the leafe and releafe 
made but arte conveyance,' it was anfwered, 
that though * the leafe and releafe made but 
one conveyance as to the pafling of the fee, 
yet they were in truth diftinp conveyances, 
and had different operations, the one by the 
ftatute of ufes, and the other by the common 

law ; 
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law : thai $i$ t^ what is fajd, ^t the leleafe 
enures by way of cplafgemcni oF the eftate of 
the leflee, U is, trpe, that^ it gives him a 
greater eftate thaii he had before, but that 
notvvithftanding it cieftroyed the eftate for 
yi^rs by merger i and it cannot participate 
oir. the confideratK)h .contained in the feafi.^ 
which is perfectly diftinft. 

However, Holt, C. J. \^ithout confideripg 

vide»Saik. thc Operation of the conveyance, andadmit- 

^7?' ting that there might be a fefultlng ufe qn it^ 

held* that the manner d( pleading the releafe 

as above, to the rejeafec^ was good; and 

that if a feoffmnt be pleaded in the fame 

xnz3\nfXy without /hewinjg the ufe ok confide-r 

ration^ with an averment virtute cujm the 

feoffee wa^ feifed, the life Jhall be InteA^Jed 

to be to the feoffee : that that was the form 

of pleading before the ftatute, and the ftatute 

Tj?*iT*-i7i!has not auercd, but rather conflrnted thia 

planner pf pleadm^ . . 

lSrotM^rthuan<%fe the .ingenious remarks 
piade by the counlcl for the defendant in the 
ilbove cafe, vi?. that the extinguifhment or 
. deftrutjljon pf the eftate of the bargainee Was 
a fufficient coiificjeration to carry tlie ufe to 
the releafee, when no declaration or pecimia- 
ry ^onfideratiqn ^ppeai;ed in the. releafe, ^nd 
aEt all events, that the relfoaie participated of 
the c<)nfideration in tlie bargain and fale for 
a y^at, ye! I zm inclined to think, that there 
6i^y well be zr^ultivg iffe in f<?e upon this 
conveyance, pajftly pn a^cpunt of the reafons 
f «|>ra,9S^<>?^- given in a former jplaq4»^'but principally from 
the learned arguraenfe pf the plaintiffs ooun- 
• (el in the fame cafe Indeed I l>eiieve it to 
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be pretty generally underftocxi by the gen- 
tlemen^ of the profefllion, that if a releate is 
made in fee without any confideration or ex- 
prefs declaration of thfe ufe, it will refult to the 
releafor, and of courfe be executed by the 
ftatute. Lord Hardwicke, in the cafe of 
Loyd V, Spillet% confidered the conveyance • Bafn.ciit.t^, 
by leafe and releafe in exaftly the fame light J'^tk^ ^.^^ 
as that }dy feoffment with refpeft to a refiiWng 
ufr ; and though he held^ that either an ex- 
prefs declaration, or confideration however 
trifling, would carry a ufe to the releafee, 
yet the whole tenor of his arguftient gives tis 
reafon to believe, that he took it to be a fet- 
tied point, that, without the one or the other, 
the life would refult to the releafor, 

Powel, in the above cafe of Short ridge v. 
Lamplugh, doubted whether thefe could be 
refulting ufe in fee upon a leafe and releife^ 
and put this cafe, if a leafe be made fot forty 
years, and a releafe thereupon, without ^onfi-r 
deration or declatation of any ufe, furely, fays 
he, it cannot be intended to the ufe of the hjfor 
or reUafir^ for the very extinguifliment of the 
eftate of the leflee is a good confideration^ 
With refped to this cafe, I can eafily bc'» 
lieve, that the extinguifliment of an eftate 
(ox forty yeats \s a good confideration to car^r 
ry the ufp to the. releafee : but fUrely the 

. reafons of that cafe cannot apply to the ex- 
tinguifliment of an eftate for Jx months or a 
year 9 which eftate is purpo/ily created in or-p 
^^QX to receive a releafe of the inheritance, 
^hd thereby to transfer a feifm in fee to the 
releafee, to ferve ^ther ex^r^fs or implied ufes, 

' f^^^ to nj^e tlje eftate pf the rek^fee (like 


« 

ih^t of a ffoffee) a mere ijiftrument to fervo 
the ufcs. 

I mull here obferve, th^t both Holt and 
Powel agreed, that if a particular ufe were 
limited on the releafe, the reji of the ufe 

• 7 M^f 77* would refult back * ; which fhews lis, that, 
if we even admit, that there cannot be a re- 
fulting ufe in fee upon a leafe and releafe, that 
there may, nptwithftanding, be fuch an one 
. pf a lejfer eftate, and therefore, at all events,, 
we (hould be gareful in the declaration of the 
whole pf the ufe» Now, if lands are conveyed 
to A. in fee, by leafe and releafe, to the ufe 
of B. for life, it may be afked, why fhould 
the refidue of the ufe, after the limitation of 
]t to B, for life, refult to the releafor, if the 
coofideratjpn in the firft inflance would not 
admit of its refulting without fuch limita- 
tion ? However,, by the better opinion, it 
feems that there may be a refulting ufe after 
thefimitation of a particular eflate, although 
there be fuch a confideration in the deed ^s 
yrould prevent a refulting ufe without fuch 
limitation, becaufe it is the intent of the par-* 

^ Sttjra. I3S ^ ^^^g ^j^j^jj dir^fts the ufe in fuch cafes ^. 

•Liiiycoii.ij} Wefindit Jajd down by fome authors^ as 
I Wood coo. ^ ^^^j f ule, that if there be no confideratipn 
'^ ' or exprefs declaration in a releafe, the ufe 

\vill refylt to the releafor: but however jult 
(and I really take it to be fo) this pofitipn 
piay be, yet, as the writers who aflert it do 
not cite any authority for its fupport, I muft 
only offer it as ^n ofini^n^ and not as an j«- 
fhority. * ^ . . 

Though a leafe and releafe by a perfpn, 
yho is l^ifeid in fee, has th? fame operation 
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as a feoffment in tr^nsferring'a feifin in feift . 
to the grantee, which feifin is fuch as will 
ferve ufes declared to different perfons, and 
made to arife at various times and manners, 
yet it has not the fame or fo forcible a power 
as a feoffment with livery in creating eflates 
iv wrongs or in palling a greater ettate than 
me grantor is in poffeffion of or entitled to. 
Thus, a leafe and releafe cannot create a dif- 
feijin. ' Indeed, this quality of creating a dif- 
feifm is, as we have feen before *, peculiarly « Sopw, %%%. 
annexed to the conveyance of feoffment, on 
account pf the very powerful operation of 
the livery. 

This conveyance by leafe and releafe (I 
mean particularly the releafe) operates by 
previoufly transferring the lawful or right fid 
poffeffion of the releaior : therefore we may 
apply in this place, with refpeft to its force 
and operation in conveying eftates, what 
has been faid in another place concernfng a 
bargain and fale in producing a dtfcontinuance. 
It was before obferved y, that no alienation, ▼ supn, 
which is not made by livery of feifm, or ^^|^"^°*] ''^ 
what is equivalent to it, can work a difcon- 
tjnuance. Now, the acknowledging a fine of 
record, and the judgment to recover in a 
common recovery, are fuppofed to be equal to 
. the notoriety of the livery. But a leafe and 
releafe is not attended with any of thefe cir- 
cumftances : its very name tells us, that the 
releafortan only grant or releafe that, which 
he lawfully is entitled to: for the releafbr 
can only releafe all his own right and inter efi^ v»tt.f.#w. 
)but cannot that of another perfon. There- 
fore, if a tenant iq tail le^f$s or bargains and 
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feHs to J. S. for die term of a year or years, 
and then releafes to J. S. all his right and 
ihterefl in thoie laixis, habendum to J. S. and 
his hein for ever i this releafe can work no 
difconti nuance, but after the death of the te- 
nant in tail his iflue may enter, becaufe he 
could have $to right to grant or releafe their 

• Liit.r. <oc intcreft*. According to the doArine of 

- 1*&^*'6.9. Wo^^ ^- J- i^ y^^^y^ V, Clark % it feems, 

that the releafee would in fuch a ca£s have a 

bafe ftCy not cfctermined nor determinable 

till the entry of the ifiue : and of courfe his 

cifcfr^E*'^ wife would be entitled to dower**, and he 

*t. b. * ' ^* would be difpunifliable for wafte ^. How- 

• ^rc **8 t ^^^» '^* tenant in tail annexes a 'warranty 
fa^a. ** ^ ' to his releafe, that releafe and warranty wiU 

• jiti. f. €f>u produce a difcontinuance of the eflate tail ^, 

Here too we mull diftinguifh betwewi a 
releafe, which operates by »»*//^ A? Jrw/, and 
It releafe by way of enlargement. The latter, 
we perceive, can neither produce a diffei/m 
pot a di/cantinuancf \ but, with refpedt to the 
former, if a man feifed in fee be diffeifed, 
and releafes to the diifeifor all his right in the 
lands fo difieifed, this releafe operates by 
fiUter ie droit, and completes the title of tl^ 

• L»tt. f. a6€. releafee « ; for in this cafe the p^ejjion is in 

the releafee, and the right to the fee in ^ the 
releafor ; and the ^uioq of die right to the 
pofleffion gives the releafee a rightful eftate 
inftead of the wrongful one, which he had be- 
fore the releafe ; and in this cafe the noto- 
riety of the diffeifia is equivalent to the lir^ 

• Boti. nnte I. very ^ 

c<i.Lin;33b.t. ^ ^ j^^ and releafe only operates upon 

wjiat the fde^Tqr may lavfftiUy part with, ii 

followsi^ 
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follows, that it btimdt, whten made by a te* 
pant for life, pafs or deftroy any contingent 
cftates limited after his cftatle for life. There- 
JFore, if A. be tenant for life, with remainder 
to his firft and other fons, and before the birth 
of any fon A, conveys by leafe and releafc 
to J,S. infee^ this conveyance, though made 
in fee y cannot deftroy or diveft any of the re* 
mainders in contingency; for it. only trans- 
fers an eftate for life to the releafce, which 
cftate is capable of fupp<»:ting the contingent 
limitations^. So too, if a tenant for life, with' 3 ^**^- **$• 
^ power in p-ofs annexed to his eftate, as a 
power to make a jointure on an after-taken 
wifci or a power to make leafcs to commence 
after his death, conveys by leale and releafe 
infe^y it does not deftroy the power ; for by 
the conveyance only his eftate for life paffed, 
and the execution of the power does not fall 
within the compafs of the life eftate \ ^ supm, 191, 

From the fame principle we may likewife *^' 
conclude, that If a tenant for life executes? a 
jeafe aujcj releafe to B. infee^ that iafl does not 
incur a forfeiture of his life inlereft : for a re- 
mainder-man or tev^rfioner cannot enter, for 
^ forfeiture, unlefs the tenant, by a torticrtjs 
adt, enlarges his particular eftate : Now, by 
the leafe and releafe. nothing bot ail eftate 
.for life pafles, which he lawfully niay trans- 
fer. 

The conveyance by leafe and rejteafe ha^ 
been found mpre convenient than that of 
feofl&nent, becaufe, to pcrfed a feoflfment^ 
there (hould be an a<Stual entry by the feoffee^ 
y^hereas the poiTeffioii is eiceeuted in the re^ 
kafee by the operatioii x^ the llatute of tifes^ 

Without 


( 3«o ) 

without the ncccflity of making futh aftual 
entry. So too, upon exchan^es^ the parties 
have no frecholc} in deed or in law in them, 
unlefs they execute the fame by entry^ and 
therefore, if one of the parties die before the 
exchange is completed by fuch entry, the 

*^^"^*" ^^'^' exchange is entirely void K But irfuch ex- 
change be made by a leafe and releafe, the 
trouble and inconvenience of an aftual entry 
is avoided, for the ftatutc executes the pof- 
feffion, and all the incidents to an exchange 

co^ui^uadrr ^^ ^^c common law are preferved ^. 

|pi! 176. a. I Ihall prefent the reader with the form of a 

conveyance by leafe and releafe to a pur- 
chafer, and his truftee, to bar the wife of the 
purchafer of her dower. 


^he Bargain and Sak^ or Leafe for a Tear. 


€: It) 3f ® 3[ntJentUre, made, &c. be- 
tween George Grofs, of in the county 
of Middlefex, efquire, of the one part ; and 
Henry Howard, of gentleman, 
and John James, of the fame place, linen-dra- 
per, of the other part i ^iXXm%ti\ That 
the faid G. Grofs, in confideration of five fhil- 
lings of lawful money of Great Britain, to him 
in hand paid by the faid H. Howard and Joh^i 
James, at or before the enfealing and delivery 
of thefe prefents (the receipt whereof is here- 
by acknowledged) and for other good caufes 
and valuable confiderations the faid G. Grofs 
bejrcu|ito moving, |)Rtl) bargained and fold, 
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6nd by tliefe prefents tJOtl) bargain and fell 
linto the faid H. Howard and J. Jamcs^ 
tlielr executors, adminiftralors, and afligns* 
ill thofe the faid meffuages or tenement^^ 
lands, and hereditaments (here the parcels 
Jhould be defcribed^ as in the reLe as£) together 
with all and fingular the meffuages, houfes^ 
out-houfes, edifices, buildings, bariis^ dove- 
boufes^ ftables, yards, gardens, orchards, 
lights, eafements, ways, waters, watercourfes, 
Commons, commodities, privileges, emolu- 
ments, advantages, hereditaments, and appur- 
tenances whatfoever, to the faid meffuages 
br tenements, lands, hereditaments, and pre- 
miffes, belonging or in any wife appertaining, 
or accepted, reputed, taken, or known, as 
part, parcel, or member thereof, or belonging 
to the fame, or any part thereof, and the re- 
verfion and . reverfions, remainder and re- 
mainders, rents, iffues, and profits of the faid 
premiffes, and of every part thereof, CO f)a)3C 
antJ to f)OltJ the faid meffuages, lands, tene- 
ments, hereditaments, and all and fingular 
other the premiffes hereinbefore mentioned, 
6r intended to be hereby bargained and fold, 
and every part and parcel thereof, with their 
' and every of their rights, members, and ap- 
purtenances, unto the faid H. Howard and 
J. James, their executors, adminiftrators, 
and affigns, from the day next before the day 
of the date of thefe prefents, for and during, 
and unto the full end and term of one \^hole 
year from thence next enfuing; and fully to 
be complete and ended ; yielding and paying 
therefore the yearly rent of one pepper-corn 
at the expiration of the faid term, if the fame 

/ (hall 
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Ihall t>e lawfully derft^nded, tb the intent 
and purpofc tha^ by virtue of thefe prefents^ 
and df the ftatute for triansferring yfes into 
jpoflefTion, the faid H. Howarc} an4 J. J^tmes 
may be in the adtual poffeffion of the fam-d 
premifles, and thereby be enabled tp accept 
and take a grant and rekafe 6f the freeholds 
revcrfion, arid inheritance of the fame pre- 
inifles, and of every pa? t and parcel thereof^ 
to the faid H. Howard and J. Jaiji^ss," their 
heirs and a0ign|B, to the ufes, and upon 
the trufls thereof to be declared by another 
ipdenture of threi^ parte, already prepar-^ 
ed, and intended to be dated the day next 
after the day of the date hereof. In witniafe 
whereof the parties hereto their hands and 
Ibals have fist, the day ^n4 year fkft al^ve 
li^rltten* 


The reUafe iH pe^ ' 

^!)10 Sn^^ntUre of tJiree parfe^ njad^ 
the day of (fff be dated the dajf aftet 

the day of the iat6 of the kargain and f ale fpr a 
jfear,) &Ci &c. BetUJ^en George Grofs, of 

ifi the county of Midd|efex, 
efquire, of the firft part $ Henry Howard, of 

in the aforefaid county, gen** 
tlezpan, of the fecond part ; and John JanieS|. 
of the fame placci, hpen-nhraper (a trullee 
nominated by and on the behalf of tlie faid 
H. Howard) of the third prt. 22l|>£r$8tf 
tjie faid H. Howard hath contrafted an4 
agreed with t^ faid G, Qi€^ fot the abfcK 

iutc 
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lute putcliafe of the: mefiuages or tenertientSi 
lands, and hereditaments hereinafter mentiorn 
ed to be hereby granted and releafed for rfie 
fum of £,^S^>oo^ of lawful money of Great 

Britain ; BotD tW 3In^^ntute tof tnef^ 

fttfj) That in purfuance of the faid recited 
agreeiDent, and in confideration of ^e fum of 
jf .3000, of lawful money of Great Britain, co&luierati«u 
lo the faid G* Grofs in nand well and truly 
|>aid, by the faid H, Howard, at or before 
the fealing and delivery of thcfe prefents, the 
payment and receipt of which (aid fum of 
2^.3000 (being in full for the abfolutc pur* 
chafe of the faid mcffuages or tenefrtents, 
and hereditaments hereinafter mentioned, and 
hereinafter granted and rekafed, or expreQed 
or intended fo to be) he the faid George 
Grofs doth hereby acknowledge, and tlicrcof, 
and from the fame, and of and from every 
part thereof, doth acquit, releafe^ and dip 
charge the faid tt- Howard, liis heirs^ exe- 
cutors, adminiftraters, and aifigns, and every 
of them^ for ever, by thefe prefents * ; and * vi^ tt^i 
alfo for and in confideration of five fliillings fi[f; J^y* 
of like lawful money, (A) at the fanie timr ^^ «*»«»«**• 


(A) It IS ufual to makd a trtiftee pay five 
or ten (hillings, or the like, which confidera- 
tion, without ally particular declaration of the 
ufe, would of itfclf carry it to him : however^ 
tf the ufe is exprefsly limited to fiim after tlie 
hakendumy then there is no neceffity for any 
further confideration, as we have already 
fcen. 
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to the fatd George Grofs in tiarid paicf hf 
the faid J. James (the receipt whereof id 
hereby acknowledged) he 4he faid Gi Grofi 
at the r6queft, and by the direftion and ap-^ 
pointment of the faid H. Howard (teftified by 
his being a party to, and fealing and deliver- 
c^rtot tnd rc. Ing thefe prefents) I)at!) granted, bargained* 
**'^*' fold, aliened, releafed, and confirmed, (B) 

and by thefe prefents iJOtft grant, bargain^ 
fell, alien, relelfe, and cdnfiritt unto the faid 
H. Howard and J. James (in their a<^ual 
pofleflion now being, by virtue of a bargain 
and fale to them thereof made by the faid 
G. Grofs for the term of on6 whole year^ in 
Gonlideration of five fhiHirtgs to hini paid by 
McBtiofi^theij^g £-^jj y^ Howard and J; James^ in and 

fcrTycar. by onc indentute, bearing date the day next 
before the day of the date hereof^ and by 
force of the ftatute made for transferring ufes 
into polTeflion) and to their heirs and aifigns^ 
all thofe the faid meffuages, lands, &c. (here 
the parcels fliould be particularized) together 
with all the out-houfes, edifices^ buildings, 

barns, 


(B) The moft proper, and fignificanf 
*Uit f 44^ words for a releafe, are remife^ releafe^ and 
quit claim^ and are ufed by Littleton * : how- 
ever, there aref other words, which will an* 

* Cfli.LUt.»tf4. fwer the purpofe of a releafe \ Therefore a 
^' releafe may operate by the words^rjw/, bar^ 

gairiyfett^ affign^ and confirm^ without cither 
aSaudd^o^" ^he words r^ff?//^^ releafe^ ox quit claim ^^i In-* 
a c. * deed the word grqnt alone may amount to i 

/comment, grant, gift, leafe, releafe, copfk- 

* co.U:t.3«i. niation, or furrender ^. 
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barns, dove^houfes, ftables, yards, gardens, 
orchards, lights, eafements, ways, waters, 
watercourfes, commons, commodities, pri- 
vileges, emoluments, advantages, heredita- 
ments, and appurtenances** whatfoever, to ** vide rupra; 
the faid mefluages or tenements, lands, here- rcfpea^ng tuch 
ditaments, and premifles belonsing, or in any thingisas »« 
Wife appertammg, or. accepted, reputed, 
taken, or known as part, parcel, or member 
thereof*, or of any part thereof, and the re- 
verfion and reveruons, remainder and re^ 
mainders % yearly and other rents, iffues, and * Sapra, 4j$. 
profits of all and lingular the faid premifles, 
and alfo all the eftate, right, title, intereft, 
ufe, truft, property, poffeflion, benefit, claim, 
and demand whatfoever, both at law and in . ... 
equity, of him the faid G. Grofs, of, in, to, 
or out of the faid mefluages or tenements, 
lands, hereditaments, and premifl*es hereby 
granted and releafed, or exprefled and in- 
tended foto be, and every of them, together 
with true and attelled copies of all deeds, 
evidences, and writings comprized or men- 
tioned in the fchedule hereunder written, the 
firft of fuch copies to be made, written, and 
delivered by and at the cofts and charges of 
. the faid G. Grofs, but the fecond and all 
future copies thereof to be made, written, or 
taken at the reafonable requeft, cofts, and 
charges of the faid H. Howard, his heirs or 
afligns ; Co )^BMt ailtl tO l)Oltl the faid mef- Habendum, 
fuages or tenements^ lands, hereditaments, 
and premifles hereby granted and releafed, or 
mentioned and intended fo to be, and every 
part thereof, with the appurtenances, unto the 
faid H. Hpward and J. James, their heirs 

C c " and 
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tnd aff^ns, (C> to tfie ufes, ancf to ^ foi? 
the intents and purpefesy. and upon the tru/l^r 

here-* 


(Q It fe abfolirtefy neceffery fe Intnt and 
afcertain the eftate, which the releafee is in- 
tended to take J for a telcafe in this refpiedt 
has the fame confltutftion as a fedffirtent^ 
Therefore, if A. bargains and fells to J. S. 
for h year, and then releafes to him, ^imout 
^prtffing the releafc to be t6 him alTrd his 
'heirs^ or the heits of hfe body, &c. J. S. cair 
tn thi^ cafe only take an effate far l^e^ for 
want of fufHcrcnt wordd to convey to. him 
Litt. r. 45$. "th^ hiheritance *. 

It may not ht trfiacceptafcle in this plact* 
io offer a few obfervaifons 6n the d'rffetent 
powers of the frefnijes and the kAbtmAm^ 
Vivien both Hmft diftmd effates, aind ih fech 
limitation are both rcpugnapt to and mcon- 
Ment wfth each dthfer. The fenitation of 
the tftate of the grantee (ftould be the fame 
ki.the/rf»?^5as in the hahtuiufn^ and it is^ 
the deviation from thiis ruk, which has ^ve»v 
rife to many nice cfiftinAJons relpeding their 
different operatrons- I fhall therefore endea- 
vour to point out a few rules, which ^^e muft 
obfferve in thofe cafes, where the premifes 
and the habendum dii&r fe the lhliitatit>n of 
^ eftate of the grantee. 

Fii-ft, then, it may be deeitfcd aft eftablifli- 
td rule, that where mere is no eftate exprdfisd 
\n the premijts (ift Which cafe the law witt 
adjudge the grantee tso have an eftate for life 
hy mplication) and diere is an expnefs eftate- 

limited 
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hereinafter expreffed and deckred of ail 
coneeraing the fame i tHat is to fay^ tO t]^ 

c c a m 


limited by the hab^ndm^ ttierie the fidbendurh 
fliall controul die implied eftate created by 
the premtfiSi^ Thus if lands or rent are ^CoLiiuiSii 
granted to j. S. generally, hahtniuiA to tiim ** 
for years, or at will; here by th^ premijei 
J. S, takes an inipHed eftate for Ufe^ but thd 
habendum abridges it Into an exprefs €^^te ^oi^ 
years, br at wiU t. in fucb a cafe3^ if the A«- i s Co. i$4* ^ 
. ieHdnm is Void (and therefore ne habendum) 
yet the implied tHatc fdr life created by the 
premifes fball not hdld good againft the ^x- 
ptefs eftate made by the habendum^ though 
fttch e^prefs eftate be altogether null arid in- 
effedtual. Therefore, If lands are given to 
A. generally by the premifes^ hahndam after 
the death of the grantor to A. in fee, itt tail^ 
or for life, in this cafe the whole deed is 
Void, for there CAn be rt) «ftate of freehold 
made to ctinimence in futur&^ and the implied 
eftate for life in the premifes carinbt make it 
a grant to begin ptefently In pofleflion''> lCo.5J.a.b; 
Bat then if ^ere Is an ekhrefs eftate limited f Jf ' ^*»-»54^ 
to A. for Trfe, cJr in fee by the premifes^ hc^ cro. jac. 37^. 
hendmm after the death of the graritor to A- 
for life or in fee, in this cafe the habendum \t 
void, and A. (hall take a prefent eftate by 
the premifes '. 4 Lev. 339. 

So k is a rule, that where there is an eH- ^»^'J«' "[^^ 
prqfs eftate limited in the premifes^ and an videaRoiub, 
eftate is created by the habendum in abridg- ^;^^\ ^• 
mcnt of, inconfift^t with^ and fepugnaiit to mooV,i$i.|<i. 

the'»3«* 
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lift of ftich peifon or perfons, for fuch eftaf^ 
and cftates, intereft and intcreftSy and to and 

for 


the eftare limited- iri the premifts^ m fuch cafe 
the premifes fhall be good, and the habendmn 
void. Thus if a man conveys lands to J. S. 
and his heirSy habendum to \\\mfor Hfe^ here 
J.. S. has an eftate in fee by the pcm'ifes, and 
»8Co 56 b. the habendum is entirely void*^. So too if 
ft o.»4. a. ^ p^jj gjrants and afligns all of his term to A. 
habendum to him aftei the death of the gran- 
tor ; m this cafe the habendum is wholly 
void,, and the grantee fhall have the ternr 
» Dyer, 171. a immediately ^ : for when the g[rantor difpofei? 
Hobri;!. of all his t-erm exprefsly in the premifes, he' 
manifefts aa intention of not referving any 
part of it to himfelf, which intention could 
not be efFedked, if the grantee's interefl: 
was to take place after the death of the' 
grantor. ' 

However, we ate to ebferve, with refpeft 
to this laft rule^j that whenever a ceremony 
or formality is requifite to the perfedtion of 
theeftate, limited in the premrfei^ befidesthe 
delivery of the deed (fuch as livery of feifin),. 
and no other ceremony is neceflary to com- 
plete the eftate limited by the habendum 
than, the mere delivery of the deed, in all 
fuch cafes the habendum fliall ftand, and the 
premifes be void. Thus if A. grants an 
eftate to B. and his hfirs^ habendum to E. 
for years, here the habendum (haU abridge 
the eftate m fee given by the premifes mto 
n r -A a ^^ cil^tQ for years ^. The reafon of this con- . 

ItruCtioa 
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for fuch intents and purpofe^ and in fuch 
majftaor ^nd fprra, as he the faid H, Howard, 

: by 


rj- i'i ' v ' I . I ^. I » ■ I f 


ftruftion is, becaufe \iy the delivery of the 
deed the eflate for years limited by the ha- 
bendum is perfected ; whereas there is ano- 
ther procefs (viz. livery of fcifin) required to 
veft the eftate of freehold : fo that when B. 
has the -eiftate for years once veiled in him, 
lio/ubfequent ceremony can diveft Lt out of 
him. This evidently depends upon the ac- 
tual priority of the^/i?//wryof the deed to the 
hvery offetjin : for if after the deed is deli- 
vered, livery of feifm is properly made, the 
livery and the feoffment will be reckoned as 
one entire a^, and have relation to the deli- 
"very of the deed, as being all executed at one 
and the fanje time ", The fame qonftrudion ■ iCo. 7^. a, 
perhaps may be placed on a bargain ^ndfak. ^ ^^* 7.^- ^* 
Thus if A,, bargains and fells to B. and his 
heirs, habendum tp him for years, here the nfe 
of the term of years yefts in B. by the mere 
delivery of the deed, but to complete the 
bargain and faleof the freehold another cere- 
ipony is requifite, viz, atiinrolmeni'*. There- ^ 
fore the inrolment in this cafe, like livery.44"r*'*^^^*' 
qf feifin in the cafe of a feoffment, comes 
too late to diveft the eftate for years vefted 
i^ B, by the delivery of the deed. But 
the reafons of this conftruction do not, I 
apprehend, apply to the conveyance of 
kafe and releafe : for in the firft place the part 
gf this conveyance, which is denominated the 
Tfka/e^ is not properly fuited to p^fs a term 

of 
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by 9!tif deed of deeds, inftmment or tnftra* 
ments in wtttmg, to be fealcd and delivered 
by hjia in preiencc of, and atfefted by two 
pt more credible witnefles, or by his jaft 
will and tcftament in writing, or any writ- 
ing in the ps^t^tt of and purporting to be 

ms 
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of years : therefbrc if A. kafes to B. for pnq 
year, and then rcteafes to him for ten years, 
B. will indeed have an cftatc for ekven years, 
hut then his prior cftate for one year is not 
itierged or confumed by the ^cccffion of the 
greater eftate for ten years, but during the 
continuance of the oric year he holds by vir- 

cTLIw 1 b ^^ P^ ^^^ ^^ \^zit^ and not of the releafe p : 

v?de,as lot' ' whereas, if in this cafe A. had releafed the. 

^7IJrw to freehold or inheritance to p. the lefler eftate 

«n<nher, Cro. would t? dtowncd jp the greater, as we have 

Vll, '^^' *"*** already noticed. In the next place, if a man 

I Leoo. 303. conveys by leafe and releafe to B. in fe$^ 

?**> 3*3- hahepdum to him f^r years^ here, as the /r^ as 

well ai$ the ^em of yearf may veft in B, by 

the mete delivery oif t^ie deed (for by this 

conveyance the ufe and poficflion veft in the 

releafee without the ceremony either of livery 

i^ffiijin^ or inrolmnt) \ and as the law fays, 

. that every grant Jhatl he taken nmjl ftrongh/ 

i^ainfi the grantoh, B, then will have an 

cftate in fee hy the j^remifes^ and the habendum 

will be void, accbrifing tb the rule we have 

|>een juft obfefving. ' So too upon the fame 

principle, if one grants a rent in ejfe^ ot ^ 

fiigfwry to J. S. and his heirs ^ habendum to 

Jjim Jor years y pt for Jife^ although - in this 

'^ " ^ - cafe 
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hi$ laft will ^nd teftament, or any codictl 
j^er^to^ to be figaed, fealed, and publifhed 


cafe another ceremony was requifitc befides 

the delivery ef the deed, viz. astornment^ yet 

i^s that ceremony was a^ neceflary upon the 

grant of ^ rent in effe^ or a feignory to create 

an eftate for years or for life, as an eftate 

in fee^ the habendum in fych ^ cafe is vgi4 ' 

^nd repugnant, and the premifes fliaU 

ftand^- qjCo. »4,»; 

This rule, which we have mentioned, vi?. 
that where the habendum is repugnant to, or • 
inconfiftent with th&exfrefs eftate limited in 
the premifes^ the habendum is entirely void, 
ivas evidently eftabliflied in favour of the 
grantee, ^nd to the difadvarjtage of the gran^ 
jor. Thus, in the cafe put above, where an 
eftate is given to A. and his heirs^ habendum 
to htm for life\ in thl§ cafe, A. having. aiii 
^exprefi eftate in fee-fimple given tphim by 
the premifes, the grantor is not permitted to 
take away that eftate by the habendum^ which 
he has already parted with by thg premifes^ 
and thereby to abridge 4ie limitation /^/^^ 
tp an eftate for life. But the reafons of the 
gbove rule fail, whenever the grantee's inte* 
reft is enlarged by the habendutify even wher;e 
there is an exprefs eftate limited to him by 
the premifes. Therefore what has }>een ad- 
vanced concerning this rule may be correfte^i 
with this obfervation, th^t the habendum^v/hen 
\t is ineonfiftent with, and repugnant to the 
pfenjifesij can never . ^bridgf an ep^prefs efliata 

given 
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by him^ in the; prefence of, and attefted by 
three or more credible witneffes,' (hall dircft, 

limit. 


given by the latter to the grantee, whenever 
there Js the fame ceremony required to per- 
fect the eljtate limited in the premifes, and 
that created by the habendum ; but that the 
Jiabendtm TQj^y enlarge the eftaje limited in 
the premifes under fifnilar circurpftances. 
Thus if an eftate is granted to A. for life^ ha- 
bendum to him in fee^ here the fame for- 
mality being requifite to create both eflates, 
the habendum (hall enlarge t}ie t&^Xtfqr life 

f Cp.Litt.a9s, jnto an ^ftafe mfee '. ' 

a- ' ' It is clear alfo, that the above dodrjnd jn 

favour of the grantee depends chiefly upon 
the inconfiftency apd repugnancy of the ha^- 
bendum. Thus, to put the fame cafe again— 7 
an eftate is given Xo A, and his heirs ^ haben- 
dum to him for life ; this Ijabenduni is totally 
void, and A. h^s a fee-fimple by the pre7 
mifes : for here tlje firft eftate is an eftate of 
inheritance^ whilft the eftate by the h^il^endum 
16 only an eflate/or life : the habendun; theice; 
fore is quite jnconfiftent with, and repugnant 
to the premifes. But though the grantor is 
not allowed entirely to alter the eftate of the 

grantee, yet he is fuffered to qualify^ it, if there 
e no inconfiftency in fo doing. Therefore^ 
if a man grants lands to another and his 
Tieirsj habendum to him and the heirs of his 
hdj/j in fuch a cafe the habendum qualifies 
pp premifes, and the grantee has aa . ej^ate 

tail, 
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l^piit; or appoint, and in default of, and Qntll 
fuch direAion, limitation, or appointment, 
to tl)e Ufe of the faid H. Howard and J. 
Japes^ a.nd the heirs and affigns of the faid 

J. James 


Sail^ with a fee-fimple expedient thereon*: '^°-^'"- ^^^ 
for the word heirs is an extenfiye word, and cVo.jac. 476. 
may relate to heirs ^p^^^A as well as general^ ^^^i^^uclV- 
and the grantor by the habendum fignlfies peaam thereon 
what heirs he intended to defcribe, *Upon l*V*^- ^* ^^""u 

. r • • I -r • ^t 8 Co. 154. b, 

the fame principle, it a conveyance is made Moor, 16. 
to A. and his heirs^ habendum to him during • 
the lives of p. C. and D. here the word heirs 
in the premifes is as applicable to a defcendi- 
bk eftate of freehold, as to a fee-fimpk^ and 
therefore the habendum explains the pre- 
mifes, and gives the grantee an eftate pf free- 
hold defcendible to his heirs during the lives 
of B. C. and D. ? So top if lands are ' t jonet, 4, 
granted to A. and the heirs of his body^ habenr 
dum to him in fee^ A. has by the premifes 
an eftate tail, and by the habendum a fee- 
fimple expedtant thereon 7, ^ g ^^ ig^.iu. 

The habendum is fpmetimes ufed to explain 
the nature of the eftates, which the grantees 
^re intended to take. Thus if la feoffment 
be n^ade to A. and B. of twenty acres, haben- 
dum as tQ the one moiety to A. habendum 
as to the other moiety to B. ; here by the 
premifes A. and B, hav^ a joint eftate, and 
by the habendum they are tenants in common^ 
and yet the^ habendum is good^: foj the •^ ccliuiCj, 
habendum is not repugnant to the premife^ b. 
tjecaufe it makes no divifioh of that undivided ^^' **' 
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J. James ffx cvcr^ ilt tXUik neverthcfeft, nn 
10 the cftate and intercft fo hereby limited in 
ufe fo the fa^d J, James, his heir^ and afTigns^ 
for and for the only benefit of the faid H. 
Howard, his heirs and affigns for ever, and 
to be conveyed and dlfppfed of from tira& 
to time as he the faid {i. Howard, his heirs 
or afligns, ftall direct or appoint, apd to, lor, 
find upcHi po other ufe, truft, intent, or 

purr 

p^fffffion^ which is given by the latter. How- 
ever, if the premifes ' limit twenty acres to 
A. and B. j and tlic habendum exprefsly 
gives, ten acres to A. and t^e other ten acpcs 
to B. the h?ibenduni is entirely void ; for it 
makes an exprefs divifion pf the acres, which 
is inconfiftcnt with the undivided poflcflioij 
» 1 ?. w. I J. limited by the premifes ^. 

So tpo Jf a leafe be made to two, haben- 
duip to the one for life, remainder to the 

couu^/is^l ^^^f fpr Jife» this habendum is good >'. But 
^ then the habendum, when it explains the 

f ^^ *^ ^5- nature pf the grant, and the m?inner of fuc^^ 
ceffion, ihould be very clear in fuch explana- 
tion : for where there was a grant to A, 
habendum to him^ B. and C. pro termitto vit^ 
torunty ft ^ItextHs eornm Juccejpve^ diutius vh 
ventiujn^ the habendum was held to be void : 
for neither B. nor G. ^ould take any thing ss 
Jeflces in pofleflion, becaufe they were not 
parties to the deed, nor were they named i^ 
jhe premifes; nor could they take jointly by 
)yay of remaijider, becaufe the limitation vas 
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purpofc whatfoevcr (D): 3ntJ the Taid d. 

Grofs for himfelf, his heirs, executors, and ^^TcTntor Vf 
admimftratprs, doth hereby covenant, pro- ivifcdin fee, 
mife, and agree to and with the fald H. 
Howard and J» James, their heirs and af- 
iigns, and to and with each and every of 
ithem, in manner following, (that is to (ay) 
That for and notvvVthftanding any fift, deed, 

matter. 


to thtm/HCceJive ; neither could they take in 
pucceffion^ hecaufe it did not appeaf ^who 

ftiouid t^ke firft ^ Wn°d^mo^^^ 

(D) A woman cannot claim her dower H^ban, 
mt of a truft eftate % nor out of fuch lands * ^"P"^^' *5o- 
ats her hufband holds y<?;;«//y with another^. ^ ^ut. f. 4s» 

As a mode to preyent dower, it is fome- 
times the praftice to limit the eftate to fuch 
ufes a;5 a perfpn fliall appoint, and in the 
piean time, and until he makes an appoint- 
ment, to the ufe of himfelf and his heirs ; m 
this cafe, the peffpn to whom the power is 
referved has a qualified and determinable 
fee, until he exerclfes the power of appoint- 
ment; and if he di^s without appointing 
any ufes under the power (whereby the ex- 
ercife of it becomes impoflible) his wife is 
clearly entitled to her dower out of fuch fee. 
But if he exercifes this power of appoint- 
jnent, a new ufe fprings up to the appointee, 
^hich ufe takes precedence of all the ufes 
lijnjted in default of the appointmentj^ and of 

cou;r<j 


( . 29^ ) 

matter, or thing whatfoever, made; done, ex^r 
ecuted, committed, occafioned, or fuffered 
by him the faid G. Grofs, or any of his an- 
ceftors, to the contrary, he the (aid G. Grofs 
is, at the time of the fealing and delivery of 
thefe prefcnts, lawfully, rightfully, and abr 
folutely feifed of and in, and well and 
fufficiently entitled to the faid mefluages or 
tenements, lands, hereditaments, and pre- 
iniffes hereby granted and releafed, or in- 
tended 


}'. . ' ' I 


courfe it bars the right of the wife to her 
dower ; becaufe when the ufe is veiled in 
the appointee, it has the fame efFeft as if 
it had been originally limited to him by the 
i;rft deed, and not by the power. In this 
cafe it muft be obferved, that, as the exift-x 
^nce of the power U the only thing which 
can prevent the wife from claiming her 
dow^r, and, as a power of "appointment is 
liable to be fiifpended and deftroyed, there 
ipuft, in fuch a cafe, be always a poflibility 
of danger in accepting of a title which wholr 

tButf.notci. ly depends upon it ». 

ca.uu:2i6.a. jy,j. p^^j^j.^ jj^ j^jg ^^^y learned annota- . 

tions on Co^e upon Littleton, has expreffed ^ 
himfelf fo fully Qn the different manners of 
preventing dower, that any further inveftiga-t 
tion of that fubjedt feems almoft i^nnegeffary. 
V Co. Litt. un- He obferves in one of his notes ^, that the 
4crfoi.38i. b. jj^qJ^s of limiting an eftate to the purchafe? 
and his truftee, and the heirs of the truftee, 
but in truft for the purchafer, or immediately 
tp the truftee and his heirs, in truft for the 


• ( 3^7 ) 

tended or expfefled fo to be, with the ap- 
purtenances, of and in a good, fure, perfeA, 
hiwful, abfolut^, and indefeafible eftate or 
inheritance in fee finniple, without any man- 
ner of conditJoTiy contingent provtfo, power 
of revocation \ or limitation 6f any new 01* •* vide 27 Eiir^ 
other ufe or Ufes, or aofy other maftef, re^ vidcaHoMiiL 
ftraint, caufe, or thing whatfoever, to alter, shep.T.^i,^!^ 
change, charge, revoke, make void, leffen, ^' 
incumber, or determine the fame, anU that Thath€h**f«iU 
for and riotwithftanding any fuch aft, matter, p^^" '"* **"' 

or 


iMi 


purchafer aifd his heirs, are objedlionable, 
becaufe they keep the legal fee from thef 
purchafer, and fubjeft hirti fo the inconve- 
nience of its becoming veiled in infants, 
Jnarried W6nlen, and perfotis refiding at a 
diftance, or of its efcheafing fo the crowrf 
m default of heirs of the fruflee: or becaufe 
the trull eftafe iiiay be ednfidered to pafs in vid*fupni.rt4 
the general devrfe of the trullee's will, and 
thereby become fettled at law fo tifes in 
llrid fettlement, and therefore not to be re- 
gained but by fine or recovery, and until 
the exillence of a tenant in tail, not be 
regained without the aid of parliament. To 
prevent thefe inconveniences attending the 
kgal fee outftanding in a trullee, Mr. But- 
ler has properly fuggefted, that the ellate 
Ihould be firll limited to fuch ufes as the 
purchafer fhall appoint, and, for want of fuch 
appointment^ to the tife of a trtiftee, his 
heirs and ailigns, during the life of the pur- 
chafer, in trull for him, and fubjeft thereto to 

the 


br ttiing, as aforeiatd, he the fatd G. GtoCb 
hath in himfelf gobd ri^ti full power, and 
lawful and abfoiute authority to grants bar-^ 
gain, fell, alien, releafe, convey, andaffure 
the faid nieiTuages 6r teneixients, lands, he- 
reditaftlents^ and premiiies^ hereby granted 
and releafed^ dr eicprefied and intended fa 

td 


•imtmtm 


the ufe of the purchafer, his heirs ^nd afiigns. 
By this means the wife will be birred of het 
dower ; tlie piirchafer have th^ abfoiute 
cortittiand of the lega! ellate in fee di^ring his 
life by virtue of ^he power (and at his death 
the ufe will veft, in his heir. 

To prevent the eftate of the triifiee in the 
above inftance from veiling in an infijttit 
heir, fefHe covert^ &<f. Mr. Butler further 
obferves, that the eftate of the truftee riiay 
be limited to the trtiftee^ his e^ecutors^ admi^ 
nijiratorsy ^tidajfipis^ during the life of the 
purchafer. This will i»>t prevent its iJeing arl 
ellate of freehold in tbe hands df the e:^ecu- 
t^tiS^cl! tor or adminifirator c , 
Litt. In confequence of the principle laid d6wn 

f^;i^\'^^: in the cafe of Duncorab v. Duncomb \ Mr. 
Fearne has propofed another mode df pre- 
venting dower s attaciiing upon {Hiilchafed 

; Vm% ^^"^ '• P^^ ^^ purpofe the lands ftiay be 
«dit. 4ih.' limited to (iich u^ as the purchafer fliali 
appoint, and In default of appointdlenf, to. 
the ufe of him and his affigns during His life i 
and from and after the determination of that 
eftate, by any means in his life-tinie, to the 
life of fome perfon and his Heirs duffing the 

natural 


to b^, tod eVefy part thereof, with the ip - 
tourt^nances, unto the faid H. Howard anci 
J. James,, their heirs and affigns, to the ufe^, 
&nd to and for the intents ard pufpofes, and 
upon the trilfts hereinbefore exprefied and 
declared of and concerAing the fame,* accord- 
in^ to the true intent and rtieaning of thefe 
prefentsi IJUti ftlfp that the faid nritffuagesThattficgran- 
Ot tenemeiifSj knds,' hereditarrients, and pre- ^"|y ^njo^.^^ 
feiffes, Iiereby granted and releafcd^ or fex- 
prefled and irrtended fo to be, anci evef'y part 
thereof^ with the app?uit6riances, fltaH from 
time ta ti^mfc, and at all times hereafter, re- 


It 'if I* 


natural Rfe of the putchafer, in truft for him 
atid his affrgns ;, and from and after the de-^ 
lermitiatlon of <he eftate fo limited to the 
ufe of the fatd truftee and his heirs, to the 
Cffe of the purchafer, hts heh-s and affigns^ 
for ever. Here the intermHing ellate to the 
fru-ftee will defeat the ti^t of the pu'rchafer's 
^ife t6 dower^ iKrcordhig tor the determina- 
tion in the (aid cafe of IXmcomb v. bun- 
comb ; and the whole eftate wMl be com- 
|>letely m the ptfrchafer's poorer, without any 
tecoidrfe' to the f ruftee 

Sometrmes an eftate Js Rmifed to ^ 
truftee, and the purchafery and their heirs; 
but as to the eftate of the trurfee afid his heir* 
in truft for the purchafer and his heirs : but 
this mode expofcs the purchafer to the chance' 
of the tnrftee's dyifng in his life-time; xti 
^hich cafe the wife's rig^t to dower would 
attach upon the cflate ^^ ' Bufi. «ote 

Co. Litt. under 


( 4oo ) : 

. tnain^ continue, and be unto the fakl H^ 
Howard and J: James, their heirs and affigns^ 
to the ufes- and to and for the intents and 
purpofes, and upon the, trulls hereinbefore 
exprefled and declared of and concerning the 
fame, and fhall and may be peaceably and 
quietly had, held, and enjoyed, and the rents, 
iffues, and profits thereof, and of every part 
thereof, from Midfummer Day now laft 
pail, received and taken accordingly^ without 
any let, fuit, trouble, denial, evidion, ejec- 
tion. Interruption, or difturbance pf, from, 
or by tne faid G. Grofs or his heirs, or by 
any other perfon ox perfons lawfully or 
equitably claiming or to claim by, from, 
through, under, or in trull for him or thenf^ 
or by, from, through, or under any of his 
l-ftat the hods anccftors ; {inU that the faid meffuages or 
are free from j^riementSi lancjs, hereditaments, and pre* 
mines, are free and clear, and freely and 
clearly acquitted, exonoratcd, and difcharged, 
or otherwife, by him the faid G. Grofs, his 
heirs, executors, and adminiftrators, well 
and fufficiently faved, defended, kept harm- 
lefs, and indemnified of, from, and againli 
all and all manner of former and other gifts, 
j^rants, bargains, fales, leafes, mortgages, 
jointures, dowers, and all right and title of 
dower^ ufes^ trufts, wills, intails, llatutes 
merchant and of the liaple, recognizances, 
judgments, extents, executions, annuities, 
legacies, payments, rents and arrears of 
rent, forfeitures, re-entries, caufe and caufcs 
of forfeiture and re-entry, and ,of^ from, and 
againll all and fingular other ellates, titles, 
troubles, charges, and incumbrances what;- 

foevcr. 


( 4«t ) ^ 

foeV€|| had, made, don€, coAimitted, ejte* 
cuted, occafioncd, or fiiffercd by him tlic faid 
G. Grois, or by any other perfon or perfons 
lawfully or equitably claiming or to claim 
by, from, diioui^) under, or in truft for 
him, or by, from^ through, or under any of 
his anceftors** (except the now refidue of a *Kote,whcfiA 
term of looo . years hereinafter mentioned, f"a°p"nr^;[fJr 
and except &c, &a:. (E); 3nlJ fltttrCOfitr^ an eftate, which 

D d that il* ^'"^.^ ^" , 

fot him to co- 
' ' venant not only 

* againft his own 

(E) The grantor covenants, i ft, That ^^^ ^«t J^ofc 
notwithftanding any ad by him br his an- Lt'ff'hc him-* 
ccflors, he is feifed in fee. adiy. That not- ^''^**^"J^^*' 
withftanding any fufh aft, lie ha£ a good ^pkrJajJ^^ 
rieht to grant, &c* sdly:, That the grantee then it u but 

=» o ,; -i: J*rt--i rcafonablc,that 

may peaceably enjoy the premilles without he ihouid only 
any interruption, &c. by the grantor, or by ««^«nant 
any other perfon or perfons clairmng by or aa«, cfpcciaiiy 
i«idcr him or his anceftors. 4thly, That j;.|[;»* j;;^^^^^'^ 
the premiffes are free from incumbrances, vantage onai 


cove- 


&c* occafioned by him, or any claiming un- ^''^^^.p"**' 

!• A AM/«i^ pants as ran 

der him, or ms anoeftors. AH of thefe are with the lands, 

d^iml, and ir/iT^/J/ covenants, and do not ;;;jJS[Takfad! 
form one entire fentence. vantage* 

In the cafe of Nervin v. Muns ^, a » 3 Lev. 4^. 
grantor covenanted, ift, That not withftand- 
iftg any adi done by him to the contrary, he 
wasfcifedmfee-fimpfc, &c. adly. That he 
had a good power and lawful authority to 
fell. 3diy, That the lands were free from 
a^y iacutnl)rances made by htm or his 
grandfather. 4thly, That the grantee ihould' 
enjoy againft all perfons claiming undei' him, 
Ids father, or Ms grandfather. The quefticn' 

was. 


Crttemot for ^ijat he the faid G. Grofs and his heirsf and 
l^ce!' *" aU and every other perfon or perfons, havihg^^ 
or lawfully or equitably, or who fhall or 
may have, br lawfully ot equitably claim any 
cftate, right, title, truft, or intcreft of, in, to, 
or out of the faid raeffuagcs or tenementsV 
lands, hereditaments, and premiffes hereby 
granted and releafed, or exprefled and in- 
tended fo to be, or any part thereof, by, from^ 
through, under, or in ttuft for him or them, 
or by, from, through, or under any of his 
anceftors, from time to time, and at all times 
or time hereafter, upon every reafonable re- 
queft, and at the proper cofts and charges in 

the 


was, whether the wotds in the firft covenant^ 

notwithjlanding any a£l done by him, extended 

to the fecond covenant ? For if tiley did, then 

there was no breach of covenant. It was 

admitted by the whole cotirt, that all thefe 

covenants v/tre ft'veral and dijlin^ ^ and three 

of the judges held, againflt the opinion of 

North, C, J. that though thefe covenants 

were diftinSi^ yet the two firft were fynony- 

mous and of the fame nature, for if a man 

was feifed in fee, he certainly had a good 

right and full power to fell; and it could 

not be intended, that when the grantor cOve- ■ 

named againft his own ads, that he ihould 

immediately after, by a covenant of the fame 

nature, covenant againft the ad&.of the whole 

world. 

Upon the authority of this cafe thien we 
may ventufci to lay it down as a ruk> that 

where 


( Jto3 ^ 

■ ' ' ' ' ■ 

tW la,w of the faid H. Howard; his heir* 
and afligns, or of , the faid J. James, his heirs 
or affignis, .ipake, do, ackno^y ledge, levy^ 
fufFer, execute, or paufe or procure to be 
make, done, acknowledged, levied^ fuffered^ 
and executed, all and every fuch farther law- 
ful and reafonable a(^i^, de^, ai)d things^ 
dievices, and conveyances, an<d aflurancei^ \ti 
the law whatfoever, for the further, better, 

Dd 2 more 


where two Cbvenahts ate fy nonyinous, th6u^ 
at the fame time fiver al and diftinii^ the re- 
ftridive words at the beginning or end of the 
firji covenant will eiJtend to ih&fecond. It is 
however v?ry clear, that where covenants are 
dijiina and feveral^ and at the fame time are 
bf diffeunt natmes^ Und cpncern different 
things^ there reftridive words in one covenant 
will not qualify or reftrain the generality of the 
other. , This point is.qlearly explained in the 
cafe of Gainsford v: Griffith **, whe^re a leflbr*^iSattad.<«; 

covenanted that the leafe i^ quefticin was ajs*d!'*a8*'^ 
good^ oertVm, .and indefeafible leafe .in the 
l^w, and fhould fo remaiii for the reiidue of 
the term ; and that the leffee (Kould quietly 
arid peaceably enjoy and hold the premiffes 
during the term, without the lawful let, fuift, 
trouble, or interruption of the l^ffor, , his exe- 
c.utors or adminiftrators^ ^nd that the leflee 
fliould be faved harmlefs, and indemnified 
ftem all incumbrances, m^de, committed, 
fuffered, or done by the leffor : the queftion 
was, whether the rellriftive words at the end 
of tfie laft covenant qualified and explained 

the 


( 404 ) 

mora peffeiftly and abfoltitely grafififtg^ fe- 
leafing, conveying, af!liring,ahd confirming 
the faid meffuages or tenements, lands^ he- 
ifeditaments, land j^remlffes hereby granted 
and releafed^ Or expreflfed and intended (o 
to be-, and every part thereof, with the ap- 
purtenanceiB, unto the faid H. fioward and 
J. James, their heirs and affigns, to tfife ufes^ 
and to and for th^ft intents and pyrpofks^ and 

upon 


t!ie firft > and it was held, that they w^re drf^ 
trndt ftntehceSj ahdof different natures; and 
therefore the words at the end of the laft ftn- 
tehee, which qualified the covenant againft 
incumbrances to fuch incumbrances as were 
committed by the kfFbr, could hot extehd to 
ihe form^ covenant ; that the leafe was a good 
indefeafible leafe, &c. 

t?z^iaTd\]^^' ^ *> where a mian covenanted that he was 
crayford. feifcd of a Certain manor in fee, notwith* 
fta«ding any aA dohe by him or any <>f his 
anceftors; and that no reverfron or remain- 
der was m the king or any other ; and that 
the faid manor was of the annual value of 
jf .30a per annum : it was held, that thefe 
covenants were abfolute and diftin A, aUd that 
the reftriftive words in the firft covenant could 
not qualify the laft fentence refpefting tht 
value. The fame point was deten^i^d in 
* Cro.car:495. the cafc of Hughes v. Bennet ^. 

However, where feveral fehtefnces ^ake 
but one entire covenant, there reftrt^ftive 
words in one fehtence may be extende4 ^% 
and qualify tlie other fentences, provided the 

fenfe 


( 4o^ ) 

Upon the truft hereinbefore exprefled and 
declared of and concerning the fame, or 
otherwife as he the faid H. Howard, his 
heirs or affigns, (hall dire6t or appoint, be 
the fame by fine, feoffment, common reco-^ 
very, deed enrolled or not enrolled, or any 
other matter of record or not of record, or 
otherwife howfoever, as by the faid H. How- 
ard and J. James, their heirs or affigns, either 

or 


fenfe will admit of it, Thus*, where a » Dyer, 14©. a. 
termor affigned his term, and covenanted yi^^^G^^i, y^. 
that he had not made any grant, or done any Pcadc, cr©. 
thing, by means whereof the grant or affiga-^^***^*^' 
ment could in any manner be impaired, hin- 
dered, or fruftrated, but that the afljgnee 
ftiould enjoy without any impediment or 
difturbance by him or any other per/on : it was 
held, that this w^s but one fentence, and that 
the exprefs reftrjAive words iij the beginning 
of the covenant reftrained and qualified the 
generality of the fubfequent words, by any 
other per/on. 

In the cafe of Trenchard v, Hofkins"*, a "" Litt.Rcp.tfa, 
grantor covenanted that he was feifed in fee, 4°,.^* *^* , 
and that he had a good and lawful authority 
to fell, and that there was no reverfiori or re- 
mainder in the crowrj fU>twithfianding any a^ 
done by him. The queftion was, whether 
thefe laft reftridUve words explained the pre- 
ceding covenants, that he>as feifed in fee, 
&c. ? It was deterrnined |n the common 
pleas, that thefe were three diftinft and fe- 
. yeral covenants^ and therefore the reftridtVo 

woifd[s. 


( ip6 ) 

Af, any of them, or their or any of tjfieir 
counfel learned in the law, fliall be realpna- 
bly advifed, or devifcd and required, fq as 
no ftich further afturanc^ or aflurances cpn- 
tain or imply any further or other warranty 
or covenant than agair^ft the perfon or per;^ 
fons who ftiall be required \o make and ex- 
ecute tjie fame, and his, her, or their re 
fpedtivc heirs, ejcecutprs, aqd ^dminifljrators 

afts 


words in the laft feptence coujd not extend 
to the firft. But, upon a writ of error in 

w % Keb. %ei. the king's ber^ch, this judgrnent vi'as|eyerfed ', 

• i$id.3*8. though tjiat reverfkl was never entered °, 
'The opinion of the court of king's benph, 
that the three fentences in the above cafe 
made but ofie entire covenant, fecms to be 
over-ruled by the later decifion in the before- 

» Supra, 518. cited cafe of Nervjn v, Muns f, " 

It was laid down as'a rule in the paf^ of 

% I saand. 6*. Qainsforth v. Griffith % that a general e^- 
prefs covenant cannot be. altered or qualified 
be another exprefs fubfequent covenant, un- 
' lefs fuch fubfequent covenant is conftrued to 
be a part of the former covenant, and both 
of theni te reckoned as one entire fentence. 
However, in fpriie cafc3, an exprefs fubfe- 
quent povepant njay qualify and reftrain the 
operation pf a preceding implied covenant. 
Thus, any exprefs covenant on the part of a 
jgrantor will qualify the generality of the im- 
^ plied covenant or warranty produced by the 
^^01^ grant] when that word is ufed to pafs a 
Xhaftei int^rejl '^ for it fecnis, withrefpeft tqa 
' ' freehold 


c«» 


<■ .407 ) 

. afts and deeds only, and fo as the perfon-qr 
perfons who (hall be required to make and 
execute any fuch further affurance or affu- 
rances be not compdled or compellable, fqr 
the making or doing thereof, tp go or travel 
from his, her, or their then refpedive dwel- 
ling or dwellings, or ufual place or places of 
abode or refidcnce *. 3nU \D\^tXtdi% by in^ * v»*^« *« ** 
denture of aflignment, bearing date on or Th^^affuraDc"'' 
about the day of this prefent month *"«?'»» 401,40a, 

of and made or expreffed to be^°^' 

made between A. Andrews, of of 

the firft part, B, Bell, of of the 

j!econd part, the f^id Q. Grofs of the third 
part, C. Cafey, of efquhe, of fe^^^'o^f/o, 

t/ie fourth part, and D, Davy of the fifth y"" being ar. 
part, a certain term of 1000 years devifed,ue"/***''*^^"^' 
limited, or created of and in the faid hereinr 
before mentioned premifles, and divers other 
Jjereditaments in and by the laft will of the 

late 


freehold or inheritance^ tjjat that word does not 

import any warranty or implied covenant'. ' Buti. note i. 

If muft be obferved, that, in grants of eftatesvaugh"iJ6^*' 
of freehold^ the word give creates an implied 4 Co. so.b, 
warranty, the generality of which implied pJ^tf.^M. 
warranty cannpt be controuled by any ex- 
pjrefs covenant ; ancj if there be fuch implied 
warranty, an^i alfo ^n exprefs covenant, the 
gjrantee may ufe which of them he pleafes ». • Co. Liii.3S4. 
So, if a man makes a leafe for years, render- lu^ i^^p^ ^ 
ing rent, and adds a^ exprefs warranty, here 
the exprefs warranty does not take away the 
warranty in law, for the leffee has his election 

tq Ypuch by force of cither of tl^em *, • 4 co. «i . a; 

So. ^,iu.J84,^ 


( 40^ ) 

late T. Groft (the late father of the faid G . 
Grofs), and fuch of the faid hereditaments 
and premifles comprifed in the faid term 
as arc hereinbefore granted and rcleafed, 
or exprcffed or intended fo to be, were and 
now fland affigned to the faid C. Cafey, his 
executors, adminiftrators, and afllgns, m tXHHt 
for the faid G. Grofs, his heirs and affigns, or 
fuch purchafcr or purchafers, or other perfon 
pr perf^ns, to whom the fame feveral hercr 
ijitaments, or the freehold, reverfion, ajid in- 
heritance thereof, are, or from time to time 
fliould be conveyed or affured, and to h^t 
afligncd, furrenderejl, o^ otheiwifc difpofed 
of, as he or they refpeftively, or his or their 
refpedtive heirs or affigns, /hould, as to 
their refp^dive parts of the fame premifles, 
^iredl or appoint, and in the mean time ni 
ttufi to attend the inheritance of the fame 
premiffes, as by the faid indenture (reference 
being thereunto had) will more fully appear : 

peciaration jgunn tj^g tttticiuure futtl^t Moitm&tt^ 

Ihau^ndjor^^d for the confiderations hereinbefore ex- 
fdfcd of the preffed it is hereby declared and agreed, by , 
anTJio^tea'Ihe ^wd befween all the faid parties to thefe 
inhcriuncc prefents, and particularly the faid G. Grofs* 

from naefnc m- i. i* r ir {_• i • ^ i i • • 

ctttabrancct. for himfelr, his heirs, executors, and admini- 
ftrators, doth hereby declare and direct, That 
the faid C. Cafey ihall and do from hence- . ' 
forth ftand pofleffcd of and interefted in the 
faid mefluages or tenements, lands, heredita- 
ments, and premiffes, hereby granted and re-. 
Jeafed, or mentioned and jntended fo to be, 
or all fuch part or parts tj^ercof as are or 
were affigned to him by the faid recited in- 
jjeiiture, with the appurtenances^ for all the 

now 


( 409 ) 

novf refiduc of the fame term, in ttuG fc^ the 
faid H. Howard, his heirs and afligns, and to 
affign, fi?.rrender, and difpofe of the fame from 
time to time, as they (hall diredt or appoint, 
and in the mean time, and fubjedl thereto, iJl 
truG to attend, wait upon, and go along with 
the freehold, reverfion, and inheritance of 
the fame premifles hereby granted and re- 
leafed, or expreflcd and intended fo to be, in 
order to proted and preferve the fame from 
all mefne charges and incumbrances (if any 
fuch there t^e). (F) HlltJ t»l)Crea0 the feve- 
ral title deeds and writings relating to the 
ifaid hereditaments and premifles do concern 
the title not pnly of all the faid eftates and 
Hereditaments hereby granted and releafcd, 
or expreffed and intended fo to be, but alfo of 
divers other eftates and hereditaments, of or 
belonging to the faid G. Grofs, fituate and 
being in the faid county of Mid^lefex, and 
in other counties in England: anU therefore it 
hath been agreed, that the fame feveral deeds, 
evidences, and writings, in the fchedule here- 
under written mentioned and particularized, 
fhould remain in the cuftody arid poffeflioh 
of him the faid G. Grofs, his heir^ and 
alfigns, upon his entering into covenants to 
^nd with the faid H. Howard and J. James, 
to produce the fame evidences, deeds, and 
writings, and to make, or permit copies to be . 

made 

(F) With refpedt to the utility of terms 
to attend the inheritance, I fliall refer to Mr. 
Sutler's note to Coke upon Littleton, unde^" 
fol. 292. b. 293. a. b, 294, a, b. 
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inade thereof,^ when, thereunto required, iij 
order to evidence ^nd fupport tJjeir refpedive 

c*»«i.nt ^ titles thereto: 3nlitt>creforc t|)ifi3[nlJentute 

iWoee titk fur tijer tot tneffetl^^ That in purfuance of the 
faid laft-mcntioned agreement as tp the here-? 
by releafed prcmiffes, jind fpr the confidera- 
tion hereinbefore exprefled^ he the faid G» 
Grofs for himfelf^ his heirs, executors, and 
adminiftrators, IJOt^) hereby further covenant, 
promife, and agree, to and with the faid H. 
Howard, and J, James, their heirs and 
ftfligns, gnd to and with each and every of 
them, that he the faid G, Grpf?, his heirs, 
executors, adminiftrators, or alTigns fhall anc| 
will from time to tjme, and at all or any 
limes or time hereafter, upon every reafpn- 
able reqqeft, and notice thereof in writing^ 
for that purppfe given tp him the faid G, 
Grofs, his heirs, executprs, adminiftrators, or 
affigns, or fome, of one of them, by the faid 
H. Howard, and J. James, their heirs or 
efligns, or either, or any of them, at the cofts 
and charges of the perfon or perfona requir- 
ing, or defiling the fai^ic, produce and (hew 
forth, or caufe to be produced and fliewq 
forth to them, or eithejr, or any of ;hem, or 
to iuch perfon pr perfons, as they, or apy of 
them, (hall diredt^ defire, or require, pr at any 
trial, hearing, pr exarninatipn in any court of 
law or equity, or other judicature, or upon 
the execution of any commiffion in England, 
or elfewhere as occafion (hall be, or require, 
the feveral deeds, evidences, and writings of,- 
or relating to, or concerning the title of the 
faid melTuages or tenements, lands, heredita- 
pents, and preipiffes hereby granted, and 

re^ 
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teleafed, or expreffed and intended fo to be, 
mentioned in the fchcdule thereof hereunder 
written, or hereunto annexed, and every or 
any of them, and make, and deliver, or caufc 
and procure, or permit and fufFer, copies to be 
taken thereof for the manifeftation, defence, 
and fupport of the eftate, right, title, intereft, 
property, or pioflfeflion of the faid H. Howard, 
and J. James, their heirs and afligns, or 
either of them, of, in, or to, all or any part 
of the faid mefTuages, or tenements, lands, 
hereditaments, and premiffes hereby granted, 
and leleafed, or expreffed, and intended fo to 
be, with the appurtenances, unlefs the fajd 
<j. Grots, his heirs, executors, adminifiratore, 
or affigns (hall be prevented, or hindered from 
■fo doing by cafualties, or fire or other inevi- 
^ ' ' accidents. In witiiefs,&c. 
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An appointment. 


WE miift diftinguift between the tegh" 
nical meaning of an appointment, and 
a declaration of a ufe. The latter is that 
original difpofition of the ufe by the expreft 
conlent of the parties, which . prevents its fol- 
lowing any implied defignation, which the 
rules of the law might oiherwife prefcribe: 
but the true import of the former feems to 
be, where a perfon makes a conveyance to 
filch ufes as the appointor Iball by any future 
deed, &c. dired: and appoint, and in default 
of, and until fgch appointment to the ufe of 
fuch and fuch particular perfons ; or it is, 
jvhere ufes are firft Umited on the convey^ 
ance, and then a power is refcrved to fome 
particular perfon to limit other ufes; fuch 
sre the powers of leafing, making jointures, 
felling, exchanging, and charging. Confi' 
dering an appointment as taking effed in 
either of thofe fenfes, I fhall make a few 
general obfervations i>n its nature and opera- 
tion. ^ 

As 
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As a power of app)ointment is but the li- 
roitation of a ufe^ it follows that it cannot be 
confidered as ati ifidependent conveyance of 
the poffeilbn or eftatc. Therefore, if a per- 
fort, in purfuance of a power of appoint- 
nient, limits an cftate to A* to the ufe of B, 
here as the ufe is firft iimitcd to A. that ufe 
can only be estcuted by the ftatute, and con-r 
fequently the wfe limited to B. is void as a 
ufe J upon the principle that no ufe can be li« 
mited upon a ufe ; but this Umitation to B. 
IB go^Kl as a truji *. • ButT. uott; 

With refped: to this obfcrvation, we mull foL %^\ h, 
milke a diftindion^ where, fubjed to the exe- 
cution of the power, the- whole legal fee is 
veiled in the pcrfon or perfons, to whom 
fer'ch p©wef is l^erverf, and where the power 
of appointment is limited to one, wlio has not 
the legai fee &bjed thereto: for in the 
fbrftier caie it feems, that • the perfon X0 
whom it is given, may either make a difpo- 
fition of the ufi by virtue of the power, or 
hetiaay make a conveyance or devife of tlie 
imd'xktli^ a« being the A?^W owner thereof. „ 
Thi«s if A. makes a feoiftnent, levies a fine^ 
fufFers a Teeovery, or conveys by kafe and 
releafe to B. and his heirs, to fuch ufes as A- ^ 
Ihall by deed or will appoint, and in default 
of fuch appointment, to the ufe of A. in fee 
(or indeed the ufe would refult to the feoffor, 
&c. until the appointment without any ex 
piefs declaration) here A. may makfe an ap- 
pointltti^ift, or he tnay difpofe of the land as 
the legal poffefibr^ in this cafe ifthe fe-b.^^;';^"''"* 
offor, &c. makes his will, and without re- eco.tz.sL, 
f erring to ior reoitifig the power, devffes the 

land 
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knd generally, it takes cffe'ft as a detif^ of 
the land itfelf, and not as a difpofition of the 
k-iwd. ufe^ Lord Coke, indeed, makes a diftinc- 

tion between a feoffment, to 7^*^ A ufes as the 
feoffor Jhall by his loft will appoint ^ and to the 
ufe of the feoffors l^ wilt \ for witK rcfpedt to 
the latter he fays, that if the feoffor riiakes his 
will with reference to the power, yet it (hall 
take effeft by virtue of the devife^ and not as 

»^r*a Hoil'L"" ^ liniitfi'tion of the ufe ^. 

koot. i8o. * However, if a power of appointment is re- 
ferved to a perfon, who is not the legal owner 
of the fee, he can only make a liraiitation 
of the ufe in purfuance of the power, and 
can make no conveyance of the poffeifion, as 
having the legal cftate : fuch are the powers 
teferved in marriage fettlements to feoffees,- 
releafees^ &c, to fell and exchange. In thefc 
cafes wheh the feoffees exercife the power, 
whatever words they make uie of, whethef 
grahty bargain^ felly &c. they can only ope- 

* ttuti. bote, rate as a limitation of the ufe ^. When pow- 

foL 176. b! ^^ ^^^ ^re referved to perfons of this defcription^ 
if in the exercife of them they convey by 
leafeand releafe, bai'gain and fale, &c. or in 
other words, if they convey like owneris of 
the land, rather than by virtue of the power, 
the conveyance (hall neverthelcfs operate as 
a difppfition of the ufe under the power re-*- 
f^rVed to them. All this is explained in a 
very inftmdlive argument of Mr. Peerc 
Williams, in the cafe of Tomliofon v. Digh-^ 

f I p. vir. 14^ tpn ^. The cafe there was tp this ejffedt ; A; 

1 8414. 439. devifed lands to B. fdt her life, .widi a pqwer 
tp difpofe ofjhe fee to any of her children-. 
B. conveyed by hafe and tele^e to the ufe of 

hejf- 
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lierftlf for life, I'emainder to the ufe of hei? 
daughter C. in tail, remainder to the ufe o^ 
W. in fee r the queftidii was, whether jhis 
conveyance was a gOod ejccciition of the 
power ? In this cafe B. was only the legal 
owner of a lifeeftate •, therefore the obje<5tion 
was, that B. conveying by leafe and releafe in 
fee^ fhewed that (he intended to convey as 
owner of the eftate, and not as executing a 
power. But it was held, that the leafe and 
releafe was ati effeliual^ though an itnproper 
execution of the power. 

There is a cafe, which iHay occafionally 
happen, wherein moft of the foregoing obfer- 
vations may be applied. Suppofe a reco- 
very to be fuffered to the ufe of A. for life, 
remainder to fuch ufe6 as A* and B. Ihali 
jointly appoint, dnd for want of fuch appoint- 
ment, to theufii of E. in fee- Here A- has 
the legal eftate in him for life ahfolutely^ ancl 
the legal eftate or ufe is executed in B. in fee 
by the ftatute, fubjedl however to be defeat- 
ed, pdftpbned, and abridged by the execu- 
tion of the power. Now as A. has an abfo- 
lute eftate for life, ^nd B. the remainder in fee^ 
fubjeft to the power, both of then! by join- 
ing in a leafe and releafe without referring to 
or reciting the power, mar, according to their 
tefpeftlve eftates, convey an eftate in fee to 
the releafee as legal owners of the land, and 
not by virtue of the power. But on the 
other naiid, if they, reciting the powet^ and irt 
ixercife thereof convey by leafe and releafe to 
C. in fee^to thei//^of D. in fee, it feems by 
the better opinion, that this conveyance by' 
leafe and releafe does not operate as an af- 

furance 
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furance of the land itfelf, but merely as -a li* 
hiitation of the ufe in purfuance of the 
power ; confequently the fubfequent limita- 
tion ojF the ufe to t). cannot be executed by 
the ftatute, upon the principle fo often cited* 
viz. that a ufe cannot be limited upon a ufe ^ 
but D. takes an equitable fee, For in this 
cafe J when the parties recite the power, and 
in purfuance thereof make the conveyance, it 
fhewed, that they intended to limit the ufe in 
cxercife of the power, and not to make an /»^ 
dependent conveyance, as owners of the land« 
The leafe and releafe in this cafe appears to 
have a very peculiar operation i for as it 
operates in the firft place as an appointment f 
k previoufly traasfers or vefts the remainder 
of the ufe in fee after A/s eftate for life i-n C 
and then the ftatute executes ttte poffeffion to 
him out of the original feifm of the reco- 
Veror. Now tliough the leafe and reieafe 
convey the legal eftate in fee in remainder to 
C. in purfuance and by virtue oi iht power^ 
yet it alfo has another efFeft, for by force of 
its true and original operation, it conveys the 
legal eftate of A. for fife, which is n^t/ubje^ 
7o the power. Therefore, when the life 
eftate, and the remainder in fee, are united in 
one and the fame perfon, the eftate for life, 
which paflcd by the leafe and releafe, is 
merged and extingulfhed in the remain- 
der in fee, which paffed to C. by way of 
limitation or appointment of the ufe: by 
lliis means C* becomes feifed of the whole 
life or legal eftate in fee-fimple, which ufe- 
or legal eftate can not be drawn from him 

by 
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by any Aibfequent declaration of the ufi; ' 
toD. 

By virUie of a power of appointnient, a per* 
fbn may, in a certain, degree, efiedtuate a re-? 
mote limitation, which, if placed in the ori- 
ginal deed, would be confidered as tending, 
to a perpetuity, and therefore void. Thus 
if there be a limitation to one for life, who at 
that time has no fon, with a general power 
relerved to B. to limit the ufes in remainder 
to fuch and fuch perfons (without particur 
larizing any fet of perfons) as B. (hall apr- 
point i here upon the birth of a fon of the 
tenant for life, the ufe may be limited to fuch 
firft fon far Ufa, remainder tp his firfi and 
other fons in 2u)£i fettlement, notwithftand- 
ing the perfons to whom the eftates are ap- 
pointed were not in exiftence at the time qf 
the execution of the conveyance, in which 
the power is contained «. But if the power » Buti. note; 
is reftrdned to the particular Cons of the tenant m[ 31"*. a^ J 
for life, it is void : therefiore when the great ^»<*« 
duke oif Marlborou^ gave a power to truf- Hardee? 
tees by his will, on the birth of the fons gf j^Browo. chA, 
the tenants for life therein named, to revoke '^* **' 
the ufes limited to thofe ions in tail, and to 
limit the ufes to fuch firft fons far Itfa, re- 
mainder to the firft and other fons of fuch 
firft fqns feverally and fucceffively in tail 
male ; it was held, that this power, as tending 
to a perpetuity, was void \ - » ^ b„^; 

It is generally true, that a ufe limited by p. e. 59^. 
virtue of a power of appoiojtment, has rela- 
tion to the conveyance, wherein the power is 
coataified. Therefore, if an eftate is limited 
to the uCe of fuch and fuch perfons^ ^s a pur- 
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chafer (hall appoint, and in default of ap-^ 
pointment to the ufe of the purchafer and his 
heirs ; now until the purchafer exercifes the 
power, he is feifcd of a bafe and qiialified fee', 
liable to be defeated by the execution of the 
power; and if he dies without making any 
appointment, his wife will be clearly entitled " 
fo her dower ; but if he excrcife^ hts power, 
then a new ufe fprings up, which entirely de- 
feats the intermediate tife limited m defauk 
ttuti Mte. <^f^^€ appointment, and of courfe deflrroy* 
Co- Litt under the wife's right to dower K So if an eftate 
fDKii6.b.ii7'be conveyed to the ufe of A. for life, with 
many remainders over, ana a power is re- 
fervedtoA. to make leafes, or a jointure^ 
upon an after-taken wife, here when A. exier- 
cifes his power, tt takes eflfeft by way of 
limitation of a ufis, which entirely over- 
reaches and takes precedence of tjfic otJer 

*!?. w.i4«. ufes^. 

^•de ft P. w. Upon the fame prmciple, if there be a It- 
mitationcf aufe to A. for life, afnd after his 
deceafe to fuch ufes as B. (hall appoitit, who 
afterwards in A/s lifetime appoints the ufe to 
the right heirs of A.; in this cafe it feemSy 
that the Rmftation of the ufe to the righl: heirrs 
of A. by virtue of the appointment, unites 
with the life eftate of A. fb as to make the 
right heirs take by defcent^ and not by way> 
» Vide Fearne, of a contingent remainder ^, becaufe the ufe, 
ButT°nMe\'.*' limited under the power, operates as a ufe 
Co. Litt.ft9^. created by, and ariirng under the original 
conveyance. In cafes like this, care ftiould 
betaken to appoint the ufe immediately to 
the right heirs ; therefore, rf the limitation be 
to A. for life, and after his cfcceafe to fuch 

ufes 


'.» 


.'• ■ m 


i 4t^ ) 

tifes ^s B. fliall appoint, and B. makes an 
apjpointment to C. in fee, to the iife of iht 
right heirs of A. ^, here the legal eftatc orufe 
is veiled in C. by the appointment, and the 
right heirs of A. take only an equitable eftate 
Of trufi 5 therefore, as the legal eftate for life 
of A., cannot incorporate with the equitable 
eftate limited to his right heirs, A. cannot 
take an eftate of inheritance^ but merely a 
life eftate widi a contingent remainder to his 
right heirs "»* Upon the fame principle and *videiFetni«^ 
few: the fame reafOns, if an eftate is limited to I Eq^J.*3«$. 
A. for life, remainder to truftees and^ their P^*^/ 
heirs (omitting the wdtds, during the life of \iT^.^^^ 
AO to preferve contingent remainders, re- 
mainder to fuch ufes as B. ftiall by deed or 
will appoint. Now in this cafe, the limita- ; 
tion to the truftees and their heirs, after the 
determination of A's. eftate for life, not 
being confined {^.s is ufual) to the lifetime 
of A. gives them the whole legal remainder 
in fee-fimplc expedtant on the deceafe of A* 
and'confequently if B. makes an appointment 
in purfuance of the^ power to the right heirs 
of A. this is not a limitation of a «/f executed 
by the ftatute, but merely truft or equitable 
eftate ; of courfe the limitation to the right 
heirs of A. cannot incorporate with the previ- 
ous eftate limited to him for life. 

Ill fome cafes, however^ an appointment 
does not relate back in point of time to the 
inftrument by which it is created. Thus in 
the cafe of the Duke of Marlborough v. Lord 
Godolphin «, where Lord Sunderland by his m ^ vcfey it; 
will gave the intereft of >f. 30,000 to his wife 
during her life, and after her deceafe, the 
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piincipal to be diilftbuted among fuchrf ftisi 
chik^rei), and m (iich maimer and proportion 
as ihe by any deed or vfilU or inftrument or 
Meriting in nalwe of a wHl, fhould dtred and 
appoint. By her will recitijiig the power, Ihe 
gave ^.i5»ooo to Lady Morpesth^ and 
j^. 2,000 to Mr. Spencer^ who both died in 
the Ufe-time of the teftatrix: the queftkm 
was, whether the appointment had a relation 
back to the time <k the death of Lord Sun- 
der land^ when the tnilrument, which created 
the power, took tfft&j fo as fudi febticm 
fliould over-wach ?the death of the two par- 
ties who were alive at the death of Lord Sun- * 
derland the tefi^torj according to which 
conftru^ion, the legacies would be confider- 
ed as vefimg in them during their lives ? But 
Lord Hardwicke held, that nothing veiled 
in them during their lives, and confequcntly 
nothing was tranfmiffibk to their rcprefen- 
tatives 5 becaufe every perfon claiming under 
the execution of a power, mufl: elaim not only 
according to the ^xecutbn of the power, 
but the naftire of the inftrmwnt by which that 
power is eoEecuted ; and therefioore a w/l m 
cxitcution of fuch a poww being always 
lIh o?mon7'i revocatU, if it be takea as the cacecutbon of a 
cafe. Hob. 348. pQwer generally, and not as a -ay//, or in- 
ftrument in natupe of a wtU^ then is it irrc- 
H^L^^^' vocable i but fo long as it is called a wiH, 
iVefey,i35. it. is revocable, and of courfe not complete 
till the death of the teftatrix, and therefore 
nothii^ can veft in the appointees or legatees 
till that time. 
' . J (hall ptefent the reader with the form of 

a deed ^f appointment made in. pisrfuance of 
...: . a power 
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a power rcferved to a. pyrchafcr,, who caufe4 
the origmal purchafe deed to be made with! 
this powefy in order to prevent his wife from, 
claiming, her dower. A purchafe deed of 
this nature we have already had an opportu 
nity of explaining P. With refped to the ' ^''^^ ^^* 
appointment and conveyance hereto fub- 
joined, I mull in the firfl place piemife, that 
it ihould for the reafons ^ven above, recite* 
the inftruraent, by which the power is creat- 
ed ; and where in the execution* of a power 
the party is confined to obferve any particu- 
tax circuniilanceSf.asthatof attefiing.the deed 
with filch and fudi witnefs, &c. as the vali- 
dity of the appointmeat depends upon a due:^ 
obfervabce of fiich circumftances % they Prec.'cha.4s*I 
ihould be carefully and fully recited, in order 
that it may appear upon the face of the deedi- 
that they were ftridly complied wirfa. In 
the next place, as a power Is at all times 
}iable to be defeated,. Cufpended^ or deAroyed^ 
and as the eftates created by it depend upon 
the ft lift compliance by the execution of the 
power with all* the circumftances required by 
the inftrument,. which^creates it,.it feems pm^- 
dent, and indeed now cuflomary, to procure 
the perfon or perfons ini whom the legal fee 
is.vefted, fubje£t to thevpower,^ to join in a. 
conyeyance of fuch legal eflate by lea/e and 
rdcafe^ fo that if the execution of the power 
prpves defedive, and Aercfore void, ft ill that 
the legal eftate andpofTeflion may pals by 
virtue of the leafe and rcleafe. This is en«^ 
deavoured to be illuftrated by the following^ 
precedent, which, is a. deed of appointment 
}fli purfuance of a power, and at the fame 
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tim?1s ^ conveyance by leafc and releafe of 
Ac legal eftate and poffeffion. With refpe<ft 
to the Icafe or bargain and falc for a year, I 
muft refer, as tg its form, to the one cited 
iabovc. 


1CJ)3fSS> 3fntienture of thrcepart$, made, 
&c. JBettoeen Matthew Mun of 
in the parifli of St. Andrew's Holbprn, in the 
county ' of Middlefex, Efquife, of the firft 
part, Nathaniel Nore, qf Gentle- 

man, cif the fecond part, and Peter Penny, of 
• ' builder, of the third p^rt: Wit^ixtii 
by indentures of I'cafc and releafe, bearing 
. date re(pe|Skively, tfie i6th and 17th days of 
Augiill now laft paft, the relcaife being of 
three parts, and made between Charles 
Church, pf * ' ' Efquire, of the firft part; 
the faid M. Mun, of the fecond part, and the 
lat of the f*5^ N. Ndre,' of tKe third part, the riieffuages 
wftraraeiit, ot tenements, lands and heredjtamefitsj here- 
Je ^en^*^ inafter meritiondd or hereinafter glinted, re- 
leafed, limkcd, and appointed, Or' expreflccj 
ahd intended fo tb be,' were among other he- 
reditaments conveyed and' ^ffured; and now 
aire and ftand limited ' CO ' lljt Uft of fuchi 
pjcrfon or pcrfpns, for fuch eftate and eftites^ 
ihterert'andlriterfefts, ^nd to and iFqr'fucl} in- 
tents and purpofes, and In ftich manue^ ' anjl 
form, as he the faid M. Mun, by any'^e^cf^r 
deeds, iriftrument or inftninrierits in writing, 
to be fealed and deliver^ by him in tht pre- 
fenceofand attefted by two or rpore credible 
witnefles, or by his laft will and teftanieht in 
writing, or any writing in the nature, of, or 
' puT- 
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pu^porti|^g, to be, his laft will ,and teftament^ 
or any codicil thereto, to be figned, fealed, 
and publiflied by him, in the prefence of, 
and attefted by, three or more credible mtr , 
ncfles, fhould cRredt, limit, or appoint ; and in 
default of, and until fuch diredion, limitation, 
or appointment, CO t|)0 lift of the faid M. 
Mun and N. Nore, and the heirs and affigris 
of the faid N. Nore for ever, ^n trufi ne- 
verthelefs, as to the eftate and intereft fo 
thereby limited in ufe to the faid N. Nore, 
his heirs and affigns, for and for the only be- 
nefit of the faid M. Mun, his heirs and affigns, 
for ever, and to be conveyed and difpofed 
of from time to time as he the faid M. Mun, 
his heirs or affigns, (hoyld diredt or appoint, 
and to, for, and upon no other ufe, truft, in- 
tent, or purpofe whatfoever : anl* \D\)tXtSiSi 
the (aid P. Penny hath contradted and agreed 
to and with the faid Mr. Mun, for the abfo? 
lute purchafe of the fee-fimple and inheri- 
tance of the meffuages or tenements, lands^ 
hereditaments, and premiffes hereinafter par- 
ticularly mentioned and defcribed, and here^ 
inafter granted, releafed, limited, and ap- 
pointed, or cxpreff^d, and inten4ed fo to be, 
at or for the price or fum of jf, 3,000 : jBott^ 

tW 3Inlientvfre tottneaetf), that for and 

in confideration of the fum of /.3000 of confider^ti^ii; 
lawful money of Great Britain to the faid 
M. Mun in hand paid by the faid P. Penny, 
at or before ^the fealing and delivery of thefe 
prefents, the receipt whereof he the faid M, 
Mun doth hereby acknowledge, and thereof, 
and of and from the fame, and every part 
thereof, doth acquit, releafe, and difcharge the 
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- fiud P. -P^nny, his heir$, executors, admmVK 
Srators, and nfligns, and every of them, for 
fever, by thefe prefents j and alfo for and in 
confidemtio^ of the fum of ten fliiUings df 
Jike lawful naoney, at the fame time to the 
faid N. Nore alfo paid by the faid P. Penny^ 
Wie receipt whereof is hereby acknowledged > 
he the faid M. Mun, purfuant to^ and in ex*- 
crcife and execution of the faid recited power 
and authority given and referved to him 'm 
and by the faid hereinbefore in part recited 
Indenture of releafe as aforeiaid, and by force 
and virtoxe thereofi and of all and evcay other 
jpower and authority, powers and authorities, 
to him in that behalf referved, or in bim 
Grant tad tp. vefted, or him in any wife thereunto eoabKng> 
peintmeot* f^Sit^ granted, bargained, fold, aliened^ i(€^ 
leafed, direded, limited* appointed, and con* 
firmed, and by this prefent deed in wrhing> 
under his hand arid feal,, and by him duly 
f^ned, fealed, and delivered, in the prefcnce 
oti and attefted by the two credible witnefles^ 
whofe names are intended to be hereupon 
jndorfed as witneffes hereto, jDot|) abfolutely 
and irrevocably grant, bargain, fell, alien, 
releafe, diredt, limit, appoint, and confirm f 
and the faid N. Nore, at the requeft, and by 
the diredion of the faid M. Mun (teftiBed by 
his being a party to,andfeaIing and deli verir^ 
Releafe by the thcfc prcfcnts) f^fttf) bargfiincd, fold, aliened, 
truftee. ^^^ rclcafed, and by thefe prefents Dotl^ bar- 

fain, fell, alien, and releafe unto the faid P. 
enny (in his a<Stual poffeffion now beii^, by 
Sl:£"^?'vtrttie of a bargain an4 falc to him thereof 
faic fer a ye>r. made by the faid M. Mun, and N. Nore, in 
confideration of five ihillings, by indenture 

bearing^ 


^--n 


( 4«5 > 

bearing date the day n^xt before the4ay of 
Ae date of thefe prefcnts, for the term of one 
whole year, commencing from the day of the 
date of the fame indenture of bargain and 
ialc, and by force of the ftatute made for 
transferring ufes into poffeflion) and to his 
heirs and aifigns, all thofe the meffuages or 
tenements, &c. (here defer ibe the parcels) to- 
gether with all the houfes, outhoufcs, offices, • 
yards, ways, waters, watercourfes, lightSjCafe- 
meats, privil^es, profits, commodities, ad- 
vantages, emoluments, hereditaments, rights, 
members, and appurtenaxices whatfoever, to 
the faid meffuages or tenements, lands, here-^ 
ditaments and premiffes belonging, or in any-^ 
wife appertaining, or accepted, reputed, 
deemed, taken, or known as part, parcel, or 
member therecrf, or pf any part thereof, and! 
the reverfion and reveirfions, remainder and 
rcflMinders, yearly aod other rents, iffues, and 
profits, of all and fingular the faid premiffes; 
andaHp all the eftate, right, title, interefti 
ufe, tfuft, property, poffeflion, benefit, claini, 
and demand whatfoever, both at law and in 
equity, of them ri^ faid M. Mun and N, 
Nore, of, in, to, or out of the faid meffuages 
or tenements, lands, hereditaments, and pre- 
miffes hereby granted, limited, and appoint-r 
ed, or expreffed, and intended fo to be, and 
es^ery or any part thereof, CO \^B!Qt Sntl tO Habendum. 
j^ltl the faid meffuages or tenements, lands, 
hereditaments, and premifles, with all and. 
fingular the appurtenances, unto the faid P. 
Penny, his heirs and afligns, to the only pro- ' 
per ufe and behoof of the faid P. Penny, his 

heir« 
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STi^'VuI! ^^^ ^^^ affigns, for ever : 3nlt the faid W, 
ffoKBotasto Kpre for himfelf, his heirs, executors, and 
•^»»^f* adminiftrators, doth hereby covenant, pro-r 
mife, and agree tp and with the faid P. 
Penny, his heirs and afligns, that he the faid 
N. Norc hath not at any time heretofore 
made, done, committed, executed, or will-? 
ingly or knowingly fuffered any adt, deed^ 
matter, or thing whatfoever, whereby, or by 
reafon or means whereof the mefluages, or 
tenements, lands, hereditaments, and pre-t 
miffes hereby granted and releafed, limited 
and appointed, or expreffed and intended fe|' 
to be, or any part thereof, is, are, can, ftiall^ 
or may be impeached, charged, incumbered^ 
or m anywife aife<5ted in title, charge, eftatie^> 
or otherwifc howfoeyer : 3nB the faid M. 
Mun for himfelf, his heirs, executors, and 
adminiftrators, doth hereby alfo covenant^ 
promife, and agree, to and with the faid 
P. Penny, his heirs and affigns, in manner 
following (that is to fay) th^t for and not- 
withftandingany a£k, deed, matter, or thing 
whatfoever, made, done, executed, com- 
mitted, oecafioned, or fuffered by him the 

appoimor. Contrary, he the faid M. Mun is lawfully 
yidcf«pra,5i8fe;ced of and entitled to the faid meffuages 
or tenements, lands, hereditaments, and 
premiffes, in the manner and according to 
the form of the limitations in the before 
in part recited indenture expreffed and con- 
tained, and that notwithflanding any fuch a<5l, 
matter, or thing as aforefaid, he the faid 
M. Mun now hath in himfelf good rightj^ 
fixll power, and lawful and abfolute authority 

t9 
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to grant, bargain, fell, alien, releafe, direOt^ 
limit, and appoint the faid meffuagcs or te- 
nements, lands, hereditanVsnts, and premifles, 
and every part thereof, with the appurte- 
nances, unto the faid P. Penny, his heirs and 
affigns^ in manner and form aforefaid : EnU 
alfo, that the faid meffuages or ' tenements, 
lands, hereditaments, and premifTes hereby 
granted, releafed, limited, and appointed, or 
cxpreffed and intended fo to be, and every 
part thereof, with the appurtenances, Ihall 
from time to time, and at all times hereafter,, 
retnain, cpnfinue, and be unto the faid P. 
tenriy, his heirs and affigns, and ftiall and 
may ^e peaceably and quietly had, held, and 
cnjoyejd, aiid the rents, iffues, and profits 
thereof, and of every part thereof, received, 
had, and taj^en accordingly, without any let, 
fuit, trouble, aenial, eviction, ejedlion, in- 
terruption, of diftuj:bance, of, from, or by the 
faid M. jViiin,' or his heirs, or the faid N. 
Nore, or his Tieirs^ pr by any other pprfon or 
perfons lawfully or equitably claiming or to 
claim by, from, jhrough, under, pr in^ruft 
for him or them, and tfiat free and clear, an3 
freely and clearly acquitted^ exonerated, and 
difcharged, or ptherwife by him the faid 
M. Myn, his heirs, executors, and admini- 
itrators, well and fufficiently faved, defended, 
kept harmlefs, and indemnified of, from, and 
againft all and all manner of former and other 
gifts, grants, bargains, fales, leafes, mortgages, 
jointures, dowers, and all right and title of 
dower, ufes, trufts, wills, intails, ftatutes- 
merchant, and of the ftaple tecognizances, 
judgments, extents, executions, annuities, 

legacies. 
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legacies, payments, seitts and an:cars q{ 
rent, forfeitures, re-entries, caufe and caufes 
of forfeiture and re-entry, and of» from,^ and 
againll all and Angular other eilates, titles^ 
troubles, charges, and incumbrances whatfo- 
€ver, had, made, done, executed, v$:omraitted^ 
occafioned, or fuflfered by them the laid M. 
Mun, and the faid N. Nore, or eilher of 
tbem, or by any other perfon or perfoas law- 
fully or equitably claiming or to claim by». 
frooi, under, or in truft for hira or them : Enll 
moreOtofr^ that he thefaid M. Mun, and his. 
heirs, and all and every other perfon or perfon^ 
having or lawfully or equitably claiming, or 
who inall or may have, or lawfully or equi- 
tably claim, anyeftate, richt, title,, truft^ or 
intereft, of, in, to^or out ca thefaid meffuages 
or tenements, lands, hereditanaents, and pre- 
mlffes, hereby granted, releafed, limited^ and 
c<»^nf fof appointed, or exprcfled and intended to to he», 
^* ^ or any part thereof, by, from, through^ un- 
der, or in truft for him or them, ftiall and 
will from time to time, and at all or any time 
or times hereafter,, upon every reafonable re- 
queft, and at the proper cofts and charges in 
the law of the faid P. Penny, his heirs or afr- 
figns, make, do, acknowledge, levy, fufier, 
and execute,, or caufe or procure to be made, 
done, acknowledged, levied, fuffered, and 
executed, all and every fucb further and other 
lawful and reafonable ^fts-^ deeds,, things, d&r 
vice$, conveyances^ and aflfuranccs. in the law 
whatfoever, for the further, better, more per - 
fedt, and ahfolute granting, releafing^ convey- 
ing, affuring, limiting, and confirming the 
iaid meffuages or tenements, lands, heredita- 

mentSji 
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ments, and preroiifcs hereby granted, releafed^ 
Bmited, and appointed, or expreffcd and in- 
tended fo to be, and every part thereof, with 
the appurtenances, unto the (aid P.. Penny^ 
his heirs and affigns for ever, or otherwife, as 
he the faid P. Penny, 'his heirs or alfigns ihall 
direft or appoint, be the fame by fine, feoflP- 
ment, common recovery, deed enrolled or not 
enrolled, or any other matter of record or not 
of record, or otherwife howfoever, as by the 
faid P. Penny, his heirs or afligns, or either 
or any of them, or their or either of their 
counfel learned in the law, Ihall be reafonably 
^evifed or advifcd and required, fo as fuch 
further afiurance or affurances contain or im- 
ply no further or other warranty or covenant, 
than againft the perfon or perfons who fhall be 
required to make and execute the fame, and 
his, her, or their refpedive heirs, executors, 
and adminiftrators afts and deeds only, and 
fo as the perfon or perfons who ihall be re- 
quired to make and execute any fuch further- 
afTurancc or affurances be not compelled or 
compellable, for the making or doing thereof, 
to go or travel from his, her, or tlieir refpec- 
tive dwelling or dwellings, or ufual place or 
places of refidence or abode : 3XiX\ the faid 
M. Mun, fbrhimfelf, his heirs, executors, and 
admiriftrators, doth hereby further covenant, 
promife, and agree to and with the faid 
P. Penny, his heirs, and afligns, th^t he the covcMnt to 
faid M. Mun, his heirs, executors, admini- pr^^^^c tuk 
ftratofs, or afligns, (hall and will from time to 
time, and at all times or time hereafter, upon 
every reafonable requeft, and notice thereof 
in writing for that purpofe given to him the 

faid 
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faid M. Mun, his heirs or afligns,. or fome Qf: 
one of them, by the faid P. Penny, his berrs 
or afligns, or either or any of tfiem, but at 
the colts and charges of the perfon or pcrfons 
requiring or defiring the fame, produce and 
(hew forth, or caufc or procure to be produced 
and (hewn forth, to them, or either or any of 
them, or to fuch perfon or perfons as they, 
or any of them, (hall diredl, defire, or re- 
quire, or at any trial, hearing, or examina- 
tion in any court of law or, equity, or other 
judicature, or upon the execution of any 
commiffion, or clfewherc in England, as 
occafion (hall be or require, the faid recited 
indentures of leafe and releafe, of the 1 6th 
and 17th days of Auguft now laft paft, for 
the manifeftation, defence, and fupport of 
the eftate, right, title, intereft, property, or 
pofleflion of the faid P. Penny, his heirs and 
afligns, of, in, or to the faid meffuages or 
tenements, hereditaments, and premifles 
hereby granted, releafed, limited, and ap- 
pointed, or expreffed and intended fo to be, 
with the appurtenances, unlefs the faid M., 
Mun, his heirs, executors, adminiftrators, or 
afligns, fhall be prevented or hindered from (q 
doing by cafualties of fire, or other inevitable 
accidents ; SnU \tii)tXZSi9i John Church, of 
, efq; deceafed, father of the before- 
named Ci Church, being feifed and poflfefled 
Recital of an of (amongft othcf eftates and hereditaments) 
ur^***"^ the faid meiTuages or tenements, heredita- 
ments and premiflJes, hereinbefore granted, 
releafed, limited, and appointed, by his laft 
will and teftament in writing, bearing date on 
or about the ^d day of September, 1 77 1, did 

amongft 
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Smongft Other things give arid devi{e UftW 
Sir William Jones, baronet (amongft fundry 
other eftates, hereditaments, and premiffes) 
all and lingular the premiffes hereinbefore 
granted and releafed, with the appurtenances, 
Co IjOllI to the faid Sir William Jones, hiS 
executors, adminiftrators, andafligns, for the 
term of i ooo years, to commence from the 
faid teftator*s deceafe, upon certain trufts 
therein particularly mentioned, which have 
been long fmce fatisfied and difcharged ; and 
the faid term by divers mefne affignments 
and affiirances in the law (and particularly 
by a certain indenture of (iflignment of five 
parts, bearing date on or about the loth day 
of Auguft, now laft ptft, and made or ex* 

?reffed to be made between the Rev. T*. 
'^ompfon, 6f clerk, of the firft part j 

W. Win, of efq ; of the fecond part ; 

the faid C. Church, of the third part; F. 
French, of efq ; of the fourth part ; 

and R. Rogers, of the fifth part) hath been, 
and now is vefted in the faid F. French, his 
executors, adminiftrators, andaffigns, for all 
the refidue and remainder now to come and 
unexpired of the faid term of i doo years, J^n 
ttuCf) for the faid C. Church, his heirs and 
affigns, or fuch purchafer or purchafers, or 
other perfon or perfons, to whom the faid 
feveral hereditaments, or the freehold and 
reverfion or inheritance thereof were, or 
from time to time fhould be conveyed or 
affured^ and to be affigned, futrendered, or 
otherwife difpofed of from time to time, as 
he or they refpeAively, or his or their re- 
fpedtive ncirs or affigns IhouW, as to thc^ir 

refpedivc 


refpe&ive parts of the fame premiflles^ diredi 
or appoint ; and in the mean time; %t\ truCt 
to attend the inheritance of the Smepre- 
miiles, to protet5t the fame from all mefae 
incumbrances (if any fuch there were;) 
which faid term was by the before in part 
recited indenture of relcafe, declared to be iq 
truft for the faid M. Mun, his heirs and af- 
figns, and from time to time, to be aiTigned 
as they fliould dircft or appoint, and fubjeft 
thereto ; and in the mean time^ "^n ttUu to 
attend and protect the inheritance from all 
mefne incumbrances (if any fuch there were) : 
3nQ \0\)tXtSLii it hath been agreed between 
the faid parties to thefe prefents, that the 
rcfidue now to come and unexpired of the 
faid term of looo years, (b far as relates to 
the premiffcs hereby granted, releafed, li- 
mited, and appointed, or expreffed and in- 
tended fo to be, ftiould remain veiled in the 
faid F. French, his executors, adminiftrators, 
and ailigns, upon the trufts^ and in manner 
hereinanerexpreffcd : BOiB tf)iS SfnUentUrC 
turtl^et toitneSSetf), and for the confiderati 
ons hereinbefore expreffed, it is hereby de- 
clared and agreed, and the faid M. Mun, for 
himfelf, his heirs, executors, and admini- 
ftrators, doth hereby declare and dired, that 
the faid F. French, his executors, admini- 
Urators, arnl affigns, fhall and do from 
henceforth ftaud poffeffed of, and interefted 
in the faid meffuages or tenements, lands, 
hereditaments, and premiffes hereby granted, 
releafed, limited, and appointee^ or ex- 
preffed and intended fo to be, or all fuch 
part or parts thereof as are or were fo as 

afore- 


^ 


( 433 ) 

(gtForefaid by the faid recited indenture an 
figned to him, with the appurtenances, for 
all the now refidue of the faid term, ^n ttuft 
for the faid P. Penny, his heirs and affigns^ 
and to affign, furtender, and difpofe of thef 
fame from time to time, as he or they (hall 
dired or appoint, and fubjed thereto, 31n 
• trufi to attend, wait upon, and go along 
with the freehold, reverfion, and inherijtance 
of the fanie premiffes hereby granted, re- 
leafed, limited, and appointed, or exprefled 
and iftterided fo to be, in order to protedt 
and preferve the fame from all incfne intbrfi^ 
btances, (if any fuch there fee.) 

in wuhe/i^ &c. 
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Covenant to ftand feifed to tifei. 


THIS Conveyance, like a bargain and 
fale, does not operate by way of tranf- 
ftiutation of poffeflion, but derives its origiri 
and efficacy merely from the doftrine and 
ftatute of ufcs. By virtue of the covenant a 
ufe fprings up out of the feifm of the cove- 
nantor, which is immediately executed tn 
ceftuique ufe by the flatute 27 H. 8. c. lo. 
A covenant to ftand feifed, and bargam and 
fale, are the only independent convey ancesy 
which previoufly transfer the «/>, or which 
operate by way of tranfmutation of «/^. The 
only thing, which diftinguifties thefe convey- 
ances, at this day, is the confideration. Indeed, 
before the ftatute of enrolments^ I apprehend,^ 
that they were diftinguifhable mbre by the 
words and form of the grant than by any 
other mark; for it is not an uncommon 
thing to find in the books, covenants' ta 
ftand feifed, made in confideration of inonej ^ 
whereas they can only be made in confide- 
ration of hhod ot marriage at this period, and 
a covenant to ftand feifed in confideration of 
money would to all intents and purpofes be 
a bargain and fale within that latter ftatute. 
The conveyance by covenant to ftand feifed 
is now very feldom, if ever, reforted to : 
therefore, I fliall only obfcrve, that when 

made 
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tnade by a tenant in tail it cannot prbduce ^ 
difcontinuance, and wHen made by a tenant 
For' life, it will not create a forfeiture, nei- 
ther will it deftroy any contingent remainder^ 
depending upon fucli life eftate. 

In order to render a covenant to Hand 
feifed effeftual, the covenantor (hould have a 
Vefted eftate in pofleflion, reverfion, or re- 
mainder *. Therefore a covenant to ft^and ' ^ Co. 15. a; 
feifed of fuch lands, as the covenantor fhall 
afterwards purchafe^, or of fuch particular^ Moot, u^* 
lands, as he fhall thereafter purchafes in f^'^^^J^^^^^^^^^^ 
either cafe the covenant is void. It is faid* pi. ». 
that if a joint-tenant poven&nts to ftand feifed 
of the moiety of his companion after his 
death, it is void, although the covenantor 
furvives ^, Upon the fame principle perhaps *^^^^^'^^'79oi 

a covenant by a hufband to ftand feifed of * 

lands, that were conveyed to him and his 

wife after marriage, is ineffeftual to rajfe 

ufes. So if a man covenants, that after his 

death his heir fhall ftand feifed to fuch and 

fuch ufes ^ (without faying that he and his'^^^^'S^s- 

heirs will ftand feifed) or if he covenants to 

levy a fine to his fon, who fhall ftand feifed, 

&c. the covenant cannot raife a ufe in either 

cafe ^. ' 3 ut. 3o« 

With refpeft to this conveyance, it will be 
neceffary briefly to cbnfider. i . What con- 
fideration is re^uifite. 2. By what words it 
may be created. 

I . ff^hat conjideration is requijite. The fta- 
tute of enrolments intended to reftorc in fome 
meafure the Notoriety of conveyances by 
feoffment and livery, and therefore enacted 
that all bargains and fales, which are made 

Viz upon 
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upon a valuable confideration, (houl4 be er(- 
roUed. Now it is very obvious, that if a 
man were permitted, for a pecuniary or other 
valuable confideration, to raife a ufe by way 
of covenant to fland feifed (to which convey- 

c Fkwri 307. ance the above ftatute does not extend &) the 
Hatute of enrolments would have been eafify 
avoided. Therefore, it has been held, that 
if a man in confideration of niouey cGvenatttS' 
to %ftand feifed to the ufe of another, this is a 
^^^^^^' good bargain and fale within the ftatute^. 
But the confideration of blood and marriage 
was thought to be of a public nature, and 
was capable of railing a ufe by a covenant 
without the neccflity of an enrolment : So 
that it may be deemed an invariable rule, that 
. • there are at this day but two confiderations^o 
raife ufes by way of covenant to Hand feifed, 

Icomm Us! ^^^' blood, atid marriage *. Thus the confi- 
derations that lands fhould defcetid to the hetrs 

t RoiTtb^^r ™^^^ ^^ ^^ covenantor S the confideration 
» piwd 3I9!" of brotherly love \ or of a marriage had or 
a.*oii.ab.785. intended'^, or of advancing the kin of the 

•Plowd. 301. ' T 1 T rt * 1 

covenantor, or that the lands mould contfnue 
* Ibid. 309. in his name or bloods are all good to raife 

aR0ll.ab.785. . /• , ^ c \ 

' ^ uies by way or covenant. 

We are to obferve, that if the confideration 

appears, though there be no exprefs words of 

confideration, yet it is fufficient to riaife a ufe 

by way of covenant. Therefore if a man 

covenants to ftand feifed to the ufe of his (cm^ 

coufm, daughter, wife, brother, mother, &c. 

without faying in confideration of the natural 

love which he bears towards them, this 

t]^o^^^\^' covenant is capable of raifing the ufe^. 

a Roll. ab. 784^ So alfo z confidcration expreffed for one 

may 
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may extend to another, provided the other 
perfon be united to the covenantee by blood 
or marriage. Therefore if a man in confi- 
deration of natural love to his cldeft fon 
covenants to ftand feifed to the ufe of fuch 
eldeft fon in tail, and afterwards to the ufe 
of his younger fon, here the conftdcration 
expreffed to the elder extends to the yojunger 
fon P. So if a man in confideration of affec- » ^ RoU. tb. 
tiontoafonor brother covenants to ftand '^** *"*' ^' 
feifed to the ufe of fuch fon or brother, and 
the wife of either, the covenant extends to 
the wife of the fon or brother, and the ufe is 
well raifed by it ^ : or if a man in confidera-^ 1R0i1.ab.784 
tion that B. will marry his daughter cove- ^^.J- ^ 
nants to ftand feifed to the ufe of both, it is * '^ ^'P' *' 
fufficient to carry the ufe to them accord- 
ingly ^ But if a man for a good confidera- * ^**'^- 784- pU 
tion to one perfon covenants to ftand feifed *' ^ 
to the ufe of fuch perfon, and one or two 
more, who are not related to the covenantor 
or covenantee by blood or marriage, then the 
whole ufe will veft in the perfon, to whom 
the confideration extends. Therefore, if A. 
covenants to ftand feifed to the ufe of his fon 
B. and alfo to the ufe of C. and D. who are 
ftrangers, the whole of the ufe vefts in B, 
and nothing in C. and D«. It feems, that if •ibid.783.pi.4 
a man in confideriation of money, and alfo of 
marriage, covenants to ftand feifed, the ufe 
wiJl arife on the latter confideration only j 
therefore if the marriage does not take efFedt, 
the ufe will never veft, though the money be 
aftually paid ^ So a confideration confiftent * Moor, loi; . 
with the deed, or the confiderations expreffed J^j^^ *'***'''*• 
in the deed, may be averred ^, ^ 7 c^- 40- a. ' 

* -^ ^zRoll.ab.78<, 

- 7$o. 


As to the confideratipns of ftiendfliip^ long 
» piowd. 301. acquaintance, of beins fchoolfellows ^, affec- 

4 Roll.1b.783. .^ ir?i i_i- -11 

»co.Liit. 113. ^^^ ^^ ^ natural Ion ^^^ that the king is head 
y** cL* b ^^^^^ common-wealth y, that the covenantee 
'^^' ' out of the profits of the lands fliall pay the 
• Moor, 194. covenantor's debfsS all thefe and the like 
I Uoo. 195. ^^^ ^^^ fufficient to raifc ufes by way of 
covenaj}t to itand feifed. It is fcarce necef- 
£ary ta notice, that a ufe cannot ^rife to ^ 
perf<Mi, who is a ftrange^ to the confideration. 
Therefore, if a man covenants to ftand feifed 
to the wfe of himfelf for life, remainders oyer 
to his relations, with a power for the tenant 
for life to make leafes, this power is void in 
•iRoii.tb.a6o. its crcatjon *. This is a principal reafon, 
Bupra,"^' * ^ky covenants to Hand fejfed are fallen into 
difufe. "^e are to obfcrye, that the confi- 
deration of natural love and affeftion is of 
: itfelf fufficient to raife a ufe on a leafe and 

* Loyd V. spii- reltdfe *» : if dierefore a man wifties to convey 

a Atk. 149. ^^ ^^^ ^^^ f°^ ^^^' ^^ ^^ ^^^Ij ^^ ^^ ^^ ^^^^ 
Barnc.R.384. eligible way to do it by way of leafe and re 

104.^ * ^' ^* l^^f^ 9 fof by this conveyance he may referve 
to the tenant for life or in tail a power to leafe, 
or to make a jointure, which will take effect 
by way of limitation of a ufe put of the ori- 
ginal feifin of the releafee. 

Though a covenant to ftand feifed cannot 
at this day be made upon a pecuniary confi- 
deration, yet it feems that a feoffee, or bar- 
jgainee, &c. may, in cpnfideration of a fum of 
money, to be paid at a future day, covenant 
to ftand feifed, to the ufe of a particular per- 

* Moor, 35. ^^^> which covenant may well raifc the ufe 
1 Uon,i5 upon payment of the money ^. 

jRolUb.78(f. ^ ^.-^ . V 2.Ey 
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( 4:9 ) 

2. By what wotds it may be created. ^- " ^' 47««' 
The conjideration in a covenant to ftand4^4!^*'^'**^*'* 
feifed is the chief requifite to fupport that 
conveyance, and therefore when a proper 
confideration appears, the words covenant to 
Jland feifed are by no means neceffary, though 
at the fame time it would be prudent to in- 
fert them. Thus, if a man, in confideration 
of natural love or marriage, grants^ bargains^ 
fells^ enfeoffs^ and confirms^ with a claufe of 
warranty^ in the deed ** ; or if for the fame ^^ roh" ab?'^' 
confideration he grants and ajjigns a rent in 
fee«, thefe, without the words covenant to ^^y^^^- i^o. 
ftand feijed, wiU veil the ufe in ?eftuique ^^l:,^/,'"/^- 

XXv^, »'' amount to 

a covenant to 
(land feifed ; 
vide the cafes 

CI&I® 3fnUenture made,&c. bettoeen^'Sig^s^, 

John Jones of of the one part, and 

Lewis Lane and Matthew Moore of fee, 

of the other part, tDltnClICtl), that the faid 
John Jones, for the fettling and eftablilliing 
of all the meffuages, farms, lands, tenements, 
and all other the hereditaments hereinafter 
mentioned, to remain and continue in the 
W$(?^ of the faid John Jones in fuch manner 
and fort as is herein and hereby limited and 
cxprefled, and for and in confideration of the 
natural love and afFeftion which he bears unto 
thofe to whom the eftates are hereinafter li- 
mited, and for the advancement of Edward 
Jones his fon, and others of his blood hereafter 
mentioned, he the faid John Jones Uotl) 
hereby for himfelf and his heirs COttCTlSntf 
grant) and agree to-and with the faid Lewis 
L^ne, and Matthew Moore, and their heirs» 

that 


I 


( 440 ). 

that he the faid John Jones and his hcfrs 
fliall and will from henceforth ftand and con- 
tinue feifed of and in all thofe the mcfliiages, 
&c. {here infert the parcels)^ tOget!)er with 
all and fingular the appurtenances thereuntq 
belonging, or in any wife appertaining, or 
ireputed and taken as part pr parcel thereof, 
to and for the ufes, intents, and purpofes here- 
, after limitsd, and tq and for no otiier ufe, 
intent, or purpofe whatfoever ; that is to fay^ 
to tl)C ufe and behoof pf the faid' Edward 
Jones for ^nd during the term of his patura| 
life, without impeachment pf, pr for any man- 
ner of wafte ; and after his deceafe, then tq 
^nd for the uk and behoof of the firft fon *of 
the faid Edward Jones lawfully to be begot- 
ten, and to the ufe and behoof of the heirs male 
of the body of fuch firft fon ; and for (default 
of fuch iffue ( and fo on with the other limitati-r 
ens) . prOtoitiell, that i f the faid Jphn Jones 
fliall and do at any time hereafter declare unto 
the faid Lewis Lane and Matthew Mpore, or 
either of them, that he is intended to alter, 
pr revoke any ufe, truft, claufe, or limitation 
in thefe prefects contained, by his writingj 
indented, and by him feajed and delivered in 
the prefence of two or more fufficient and 
YMei?.w. credible witneffefis, that then fuch addition, 
V'v'tra.^47^, alteration, or revocation by hirn fo made fhall 
Vide a p. w. ftand and l^e good and efFeftual in the law to 
^^°' all intents and purpofes, any thing herein con-t' 

tained to the contrary in any wife notwith- 
tlgflding. In witnefs, &c. 
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Advancement, 

what, i^z to 184. 

ADVOWSON, 258, 2S9. 

ALIJEN, 

whether he may purchafe Jands in ihe napje of a truftee, 
69. 

ANNUITY, 

' whether aiHgnaWe, 259. 
forfeitable for treafon , i bid. 

cot wirhin the ftatutesof niortmam, and de donis, 259. 
grants of them regulated by 17 G. 3. c. 26. 276 to 278. 
liow a re-purchafe of them difrcrs from a redemption^ 

278 to 28$. / . 

pr rent charge, the form of a grant of, (during the life of the 

grantor, 285. 
remedies to recover,. 294 p 301. 
not rendered ufurious by a ckufe of re-purchafe, 310 ia 

mar. 

APPOINTMENT. (Vide POWERS.) ' 

how it differs from a declaration of aufe, 332. 
not confidered as an independent conveyance, 333. 
when a perfon may appoint or convey as legal owncfi 

* 333 ^<^.336. 

what eftates it may limit, 336, 337. 
when it has relation to the conveyance by which it j^ 

created, 337 to ^41. 
requifites to be obferved'in deeds of, 340 to 342. 
a precedent of, by way of leafe and releafe, 422 to A33. 

APPORTIONMENT, 299, 300, 301. 

APPURTENANCES, 270 to 27;^. 

ATTORNMENTS, 263, 264. 350. 

PARGAIN AND SALE, 

why preferable to a leafe at common law, 301. 
confidcration of, 3P2. 339 to 342. 
origin of, 3 u to 314. 

• -^ ■ ^^ BARGAIN 
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BARGAIN AND SALE (continued) 

cannot be made to the ufe of any but the bargainee, 3 1 5.' 
whether a futiire or fprinj^ing ufe raay be Umited out of 

theeftate of the bargainee, 316 to 320. 
a power to make leafes cannot be referved to a bargainee 

for life, 319, 320. 
whether the eftate of the bargainor will iupport a springing 

or future ufe, 320 to 323. 
operation of it when made by a tenant in tail, 328 to 331. 
does not produce a difcontinuance, 328, 3^9. 
operates by rranfniutation of ufe, 329: 
when made by a tenant io tail transfers a bafe fee, 329. 
does not deftroy contingent remainders, 332. 
what poffefTion it pafles by virtue of the ttatute, 332,333. 
what relation the enrolment bears to }t, 333 to 338. 
the form of it, to make a tenant to the praicipe, 339. 
who. may convey by it, 342 to 345. 
by what words it may be made, 274. 344 to 347. 
what iiiay be conveyed by ir, ^47 to 350. 
what words of iimitation jiecefTary to be ufed therein, 3 J (. 

CESTUIQUE USE, 

fituation of, and his feoffees before the ftatute i Rich. 3. 

20 to 22. 
might have compelled his feoffees to make eftates, zx. 

•4'- 
might have aliened the ufe, 21. 

could not devife the land by i Rich. 3. 56. 

had neither jus in re, nor jus in rem, 81 . 

might have been fworn upon an inqueft, 82. 

was a trefpalTer, 83. 

might have brought debt for rent, but could not avow, 83, 

wife of, notdowable, 83. 

who might have been, 68, 69. 

firuation of, and bis feoffees, fince 27 H. 8.. 1 27, 

eilate of, fubjed to all the incidents to which a legal eftate 

is liable, 1 27. 

CESTUIQUE TRUST, 

of a term, whether h#might convey the Ugal eftate by a 

feoffment purfuant to 1 Rich. 3. 32 to 51. 
has no power over the land, 47, 48, 49. 
of a term, forfeits it for felony, outlawry, and treafon, 5 1. 
nature of the eftate of, 200 to 203. 
his power of alienation, 200. 

a feoffment by, and his iruftee, will bar the intail, 201. 
a 6ne or recovery by him alqnt will bar the intail, ib. 

CES- 
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CESTUIQUE TRUST, (continued) 

whether a bargain and fale, devife, or furrender, 'wiiihave 

that effect, ibid- 
no conveyance by him c?.n work a forfeiture of ihe legal 

eft ate in the trullee, ibid. 

CHOSES IN ACTION, 

no^ graiitable by the common law, 260. 
grani'o.bic in ecjuity, 261, 262. 

COMMON, 2S2. 

CONVEYANCE, 

by way of ufe, how it differs from and agree with aeon* 

veyance at common law, 127 to 155. 351. 
by way of ufe, a man may thereby convey to himftlf— ani 
may make hi$ own right heir a purchefer, 129, 130. 

CONDITION, 

what, 137, 138. 
words of, 139. 

CONSIDERATION, 

of fealty, and rent, 43, 44. 

of tenure, 44, 45. no. to r 13. 

toraife ufcs on a feoflfment, fine, recovery, Icafc And rft- 

leafe, and grant, 69 to 78. 
in a bargain and fale, 302. 339. to 342. 

CORRODY, 252. 

COVENANT, 

words of, may create a grant, 272. 

to diftrein, 290. 

to enter and hold, 292 to 294. 

to pay an annuity „ 294 to 301 . ) 

implied, 307, 308. 

implied, determines with the eftate, 307, in margine.. 

againft prior incumbrances, 307. 

to make further affurances, 308 to 310. 

by bargainee for a valuable confideraiion fufficientto change 

the ufe, 317 to 319 
when (everal and when entire, jfoi, 402. 
whether one exprefs covenant ihall qualify another exprefs 

one, 401 to 406. 
whether an exprefs covenant iliall qualify an implied one, 

407- 
that the grantor is fcifed in fee, 396, 397. 

COVE- 


INDEX, 


<:PVENANT, UonHnued) 
! that the grantor has power to fell, &c. 398. 

yrhen made againil the grantor's own ads, and urfa^ 

againft thofe of his anceftors, aoi, in margine. 
that the grantee maj^ peaceablj enjoj, 390. 
that lands are free, &c. 517. 

COVENANT TO STAND SEISED, 
what, 434, 

on whateilate it majr operate, 435. 
confideration of, 436 to 439. 
by what words created, 435. 
the forfn of, 439. 

CURTESY, 

net ofaufc, 83. 

ofatrud, 169., 

not out of the eftate of the tniftee, 191. 

foiaicrly out of the eftate of feoflfees to ufes, 84. 

COPYHOLD, 

whether a ufe maj be limited upon copyhold lan^s, \ 74. 
devife by ceftuique truft of, 201. 

DEBT. (Vide CESTUIQUE USE.) 

JtflCLARATlON OF USl S, 

who may declare ules, 1 57 to 160. 
themannerqf declaring ufes, 160 to 165. 
what a good declaration of ufes, 160 to 167. 
difference between a declaration of ufes and an appoint- 
ment, 412. . • 
what a good d^laration of^ truft» 179. 

DEEDS. (Vide DECLARATION OF USES.) 
precedent and fubfequent, 160 to 164. 

PEVISE, 

by ceftuiquetruft of a copyhold, 201. 

whether the ftatute 27 H. 8. extends to devifes to ufes, 

'74- . . • . . . 

in tiuft to permit A. to receive the profits, whether it is a 

ufe executed by the ftatute, 1 74. , 

whether a dcvife in truft to pay over the profit is executC(ift 

>75; 
of a ufe, 41. So. 

DISCENT, 

of a truft, 1 90. 

of a ufe, 79. ' 

if bargainee dies before enrolment his heir fhall take bj 

dciccnt, vide Cro. lac. ^I4« ^i^* 

^ ^ ^ :> j^jg^ 
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Discontinuance, 265, 266. 328. 

difference between it and adiffeifin, 265- 

1 

DISSEISIN. (Vide FORFEITURE.) 
how created, 232 to 243. 
the nature of it, ibid. 

' an eftate ci^eated hj it fuflkient to fljpport a fine, 234? W 

... , 

X37. 
an eftate created by it not fufficient to fupport a recovery,- 

237 to 240. 
a€tual, and at the elcftion of the parties, the diffeience be* 

tween them, 240 to 243. 
DISTRESS. (Vide COVENANT.) 

DOWER. 

not of a ufe, 83. 

notofatrufft, 39 J. 189', 

not of ajointenancy, 395. . 

not out of the eftate of thelmftee, 19^' 

formerly out of the eftate of feoffees to ufes, 84. 

different modes ufed by purchafers to prevent it, 395 to 

if bargainee dies before enrolment his wife flKili hairc 
dower, 334- 

ELECTION, 

where' a grantee may elea to have an eftate byway of leafe 

at common law, or by way of bargain and fele, 301 . 
when a grantee may eledf to recover a rent-charge by writ 

of annuity, or by diftrefs, 29410 298. 

'enrolment. (Viae BARGAIN Ai^ro SALE, amd 

DOWER. 
when to te made, 338. 
what bargains and fales are direaed to be enrolled, 33»'. 

ENTAIL. (Vide TRUSTS. J ' 

ENTRY 

whether a right of it was in feoffees after a feoffment or 

fine by ceftuique ufe purfuant to i R. 3. 24 to 3'* • 
right of it remains in feoffees fince the ftatute ay H- 8. to 
veft a contingent of future ufe, 143. 168 to 174. 324 

10327. 
right of it not grantable over, 2'63. 
fovftr to enter limited by way of ufe, 293. j^^^j^y 
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ISNtRt Ccontifttted) 

neceflTary to a lea(e at cofflmofl law, 30tJ 

not nectffary to a bargain and fale, except to bring trtU 

pafs 332- . rt- 

podeflion by operfiition of the ftatute of irfes, Bow it dif- 
fers frcm an a6tual entry, 332. 361. 

EQUITY. (Vide USES aWd TRUSTS.) 

when equal in the parties, he who has the law on his (Ide 

ihall prevail, 50. 
truft a creature of equity, 176. 
equitable and legal eftates mud: have the fame conilruG- 

tion, 187. when differ, 189. 
follows the law, 189. 
Vide TRUSTS. 

feSTATES TAIL. (Vide TRUSTS.) 

ESTATES PUR AUTER VIE, 287, 2S8. 

ESCHEAT. {VidcVSES and TRUSTS.) 

EXCHANGE, 

at common law, 379. 

made by leafe and releafe, 380. 

EXECUTORY DEVISE, 

hovr agreed with a /hifting u(e, 145. 
(Vide USE, Springing or Shifting.) 

FATHER AND SON, 

what fliali be deemed an advancement for the fbfi, aod 
not atriift for the father, 182 to 184. 

FEE UPON A FEE. (Vide USES Shifting.) 

when a man by the cotomon law had limited a fee, rK) 
farther eftaie could be limited thereon, 1 37. 

FEOFFEES, 

were compellable to convey by the direflion of Ceftuique 
life, 21. 41. 

might have conveyed the land^ for avaluable confideration, 
and without notice, i.i. 

theftatute 1 R. 3. did not takeaway their power, 24. 

performed- the feudal duties, and their eftate (ubjedl to 
dower, curtefy» wardihip, relief, &c. forfeitable for 
tfeafon, and felony, and they might have brought 
actions, &c. 84. ' ; 

have no intereft in the lands fince the 27 H. 8. 1 27. 

FEOFF- 
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FEOFFMENT. (Vide POWERS.) 

by ceftuique ufe afier i R. 3. 24 to j< .' 

a new kind introduced bj i R. 3. 56, 5^. 

Coniideration of, 70, ^1. 103. 

fay ceduique truB: and his truftee, aoi. 

origin of, 205, 206. 

definition of, 205, 206. 

when introduced in England, 206. 

charters of, when introduced, 207. 211, iii, 

of feveral villages in one county, I09. 

of different counties, 209. 

feoffor fliould have adual polfeflion, 211. 232* 

inconveniences of, 213,214. 

cannot bar powers collateral, 219. 

bars all future ufes and rights, 221. 229. 

bars the feoffor of all inteieff in the lands, and the benefit 

of a condition broken, 230. 
by tenant for years, 230, 231. 
hy tenaht for years, elegit, (latute-merchant, or ffap1e» 

copy-holder, diflei(br« abator, or intruder, creates a 

freehold by difftifin, 231 to 243. 
by tenant for years, &c. why it creates a freehold, ij>id. 
operations ot it, when made by a termor for 100 years, 

243 to 247. 
bars contingent remainders, 214. 
the form ot it, 247. 
incorporeal property will not pafs by it unlefs the word 

grant is inferted, 273. 
(Vide USE, TRUST, POWERS, &c.) 

PIDEI-COMMISSA, 
what, 1 to 7. 

FEODUM or FEOF. 
what, 205. 

FELONY, (Vide USES, TRUSTS.) 19a. 

FINE. 

by ceftuique u fe, • 3 1 . 

confideration of, 71. 

by the grantee of a truftee, 193. 

by ceftuique iruft, 200. 

cannot bar powers of collateral, 2r9; 

by bargainee of tenant in tail, 3^0, 

cannot create a diiTeilir., 231. « 

bus 
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FINE, (cminued) ' .\ 

bars coniirgcpt remainders, > , 

(Vide POWERS, USESf, TFlOSTS, GRANTS, &c. 

FORFEITURE. 

whether cretttcd by a feoffment by ctfftuique tAft of tf 

term, 32 to 51. 
the fleps neceffary to be tSiken ift order to prevenf it when 

made by a lerVftdr for years, &c. 243 to 247. 

FREEHOLD. 

not ellate of, could be made to commence infuturo by the 

common law, 133. 210. 269. 
(Vide DrSSElSIN ) 

Grant. 

confideratibt) of, 'j'f. 

Origin of. 249, 250^. 

dennition of, 251. 

what things are allowed to pSfs by way of, 252 to 265. 

Whaf things are cot grajitable, 260. 26 _f. 

what are the pecuhai pvopemes of fuch things as lie in 

grant, 265 to 270. 
by what ol))efative words incorporeal property ^Vill pafey 

35510362. 
words of covenant will create a grant, 272. 
"by what defcript^oh inc6rporeal property will pafs, 275. 
the manner iu which reveifionsand rents are gr^^tfed, 275^ 

276. 
form of a grant df an anfiuify or rent chargd foi^ the life 

of the j^iantor, 23'5. 
(Vide COVENANT ANNUITY, &c.) 

GUARDIAN, 182. 

(Vide TRUSTS.) 

HABENDUM, 

of a ule, how it diflFef^from am habendum a:t the common 

law, I -o, 131. 
when it ihall controul the premifTcs, and fo e converla, 
385 to 395. 

HEIRS. (Vide USES, TRUSTS, LIMITATION, &c.) 

IMPLICATION. (Vide USES refulting, THtJSTSrefuking.) 
INFANT. (Vide DECLARATION of Ufes.) 

LNJQUEST. . . 

cciluique ufc might hdve been, fworn tipon, 82. 

. INTENT. 
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INTENT. (Vide USES rcfuliing.) i 

JOINT-TENANCY, 154, 155. 131. 

LEASE AMD RELEASE. 

coniidertMpn of, 72 to 7^5. 38 j. 

operates by way of tranimutation of pofTei&OD, 7$. 36^ 

to 366. 
of a reverfion after an edate for life, 107. 
incorporeal property will pais by k ^^itholit the ^ord granii 

»74>>7S- ^ ' 

the realons of its introdu6tion, 3 $6. 

ihe manner tiy whifth h is contrived or 6freiEl^» 356 to 3$8f; 

thej>rivity necefl*ary to be b^tVe^n th^ rgle'kfof SCndreleafee. 

^5910361: . 

what poiTeifton the releafee is required to ha^e, 361 to 364. 
is a conveyance at common law, 364. 
iifes may be litoite^ on che f Aate of tha rekdee, 36410 366. 
Xiks declared upon the leifin of the releafee have the 

fame conftru&ioil as thoie declared upon a feoffment^ 

^6410 371. . , . 
whether there may bfe a re(tiltin^ ufe thlfeon, ^7 1 to 376- 
bow operate^ when made to pais a term of year&, 389, j^d* 
cannot create a difleidn, 376, 377. 
Cannot produce a difcontinuance, ^77. 
can only transfer the releafor's lawful intereft, 377, 378. 
when made by a tenant in tail.it transfers a bafe fee, 379. 
by mitter U droit, difference betWeen that, and hf e^- 

largementf 378. 
does not dclftroy contingent reniainders, 379. 
does not create a forfeiture, 379. 
faves an aduaf entry, 379'. 
tonve^ance by it t& a purchafer and his trufl^e to hix thd 

wife of the purchafer of her do^dt, 58^. 
by what words it opcfates, 384. 

LESSOR AND LESSEE, 

privity between them, %t^6. 

LIMITATION, 

how and in what refpe^s the hmiktion and cffeation ^f 
eftat^s by way of ufe s^gree with and diffef from thd 
rules of the common law, 127 to 15$. 

the fame words necefiary to create an eflate in fee-iimple; 
fee-tail, &c. on a conveyance to ufes fin6e the fkatute 
as on a commofn law conveyance, iij to 119. 

conditional, the difference between fhat, and a condition 
andafpringjingor fhifttngaie> ijgto 143. . 

O g LIMITATION;, 
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RENTS, fcmfhttuJj 

remedies to recover them, 254 to 30 r. 
arrears of cheiiiy how recoverable, 297, 208. 
whether 9pportionaole, 298 to 301. 

REPURCHASE, 

claufeof. VWe ANNUITY. 

REVERSION. 156. 157. 258. 

how granted, 258. 275, 276. 

I^VOC^TION. (Vide POWERS.) 

SEISIN, 

muft be of as great ^n eftate ^ the uie to be derived out 

of it 114,,! 1$ 368 to 370. 
poffibiliiy of, 170. 324 to 3??. 

jSTATUTE. 

of Marlbridg^, 8. 

de teligiodsy 8, 9. 

56 E. 3.C. 6^ 9, icj. 

7 R. 2. c. iji. 14. 

1 5 R. 2. c. 5. 14. 

4 H. 4. c. 7, i8j . 

I ! H. 6. c. 3. ibid. 

} R. 3. c. 1.20 to 55[. 

I H. 7. c. I. 58. 

4H. 7. p. 17. 59. 

l'9H. 7.C. 15. 59 

363 H. 8. c. lo. 6q. 

:?7 H. 8 c. iQ. 88. 

29 Car. 2. c. 3. 124. 167. 178. 189, 2P7. 

of limitations/ 1 90. '268. 

(SUBSTITUTIONS, 

the divifton of them in the civil lay, 3. 

vulgar, 3. 

pupillary, 3, 

dircft or fiduciary, 3 to 7. 

SURRENDER, . 

by ceftuique tfuft of a copyhold, ^01, i 

of incorporeal property wiirpafs without the word groM^f \ 

by one termor for years to another, 390, in mar, 

TENANT I^ TAIL, 

whether he might (land ^ifed t0))fes, 1 09 to 1 16. 
whether he may l^ a UJiftee, 116. 


I N D EX. 

TENURE, 

confideration of, no to 113. 

T^RMS FOR YE ARS, 

whether a ufe might haye been limited thereon befbfe 

I R. 3. or after the 27 H. 8. 3Z to 47. 
whether a ufe limited on a tern^ for y^^rs was within i R; 

3.321047. 
to attend ^he inheritance, C26. 

TREASOI^, (Vide USES, TRUSTS.) 190. 

TJIUSTS, 

diftinguiihed from ufes, 7. n to 14. 175 to 177. 
origin of, 9. 

' not alienable by the common law, 35. 41. 200. 
of a term cannot defcend to the heirs of ceftuique tnift 

although particularly named, 38. 
not devifable, 41. 
a declaration did not alter the property of the trn^ee, 41 » 

43. 
pf a term forfeited for felqny, trcafbn, and outlawry, 51. 
liable to executions on judgments, ft^tutes, and recog^ 

m'zances, gi. ' 

areaifets, 51, 52. 190. 
alienable and deyifable in eauity, 53. }Cp, 
^efcendible, iQo. 
willnotfurvive, 53. 
piuft have the fame con(|ru6liofi as legal eftates, 54. 1 87. 

188. ^ f 

executed and executory, 122. 
their introduftion (ince 27 H. 8. 175 to 177. 
what, 177. 

^he nature of them, 177 to 199. 
refulting, 178. 180 to 187. ^ 

declaration of them, 179, i8q. 
limitation of them, 188, 189. 
tenancy of the curtefy of them, 189. 
no dower thereout, 189. 39$. 
not affected by the ftatute of limitations, 190. 
pf inheritance not forfejted for felony, but iecus as ta 
treafon^ ibid. 

TRUSTEE, 

ponllituted merely for the benefit of \h^ ceftuique trufti^ 

48. 
of a term forfeits for tr^afon, j 1 « 
who may be, 1 16, 1 15. 

TRUSTEE, 


N 


E X, 


T:?^U5TEE, (ewltinuid,) 

the natiire of his eftate. IQO to loo. 

ifiie cpnveysfor a valuable conitdenttion and without 

notice, tbepurchaier is not a truftee^ 19 k 
jiiay file in his own name, ibid, 
bis edate in equity not ^ubjedl to be forfeited for felonjr, 

nor fiibjeft to dower or curtefy, 191 » 1 94* 
filienations by, 193. 

irannot change the' nature of the tru(l eftate, ii^j^ 
jcanhot hun ceftoique tpift by Quiitting tp do^ what (le 

ought to d<>t 194. 
his office is honorary, ibid, 
mufl anfwer to ceduique truft, ijbid. 
whether aHowcd extra-aHowance, 19$. 
not allowed for his trouble in the management of the truft 

cft^ie, 195. ^ 

allowed his necelFary expences, 19$. 
jiot charged for more than he receives^ 195. 
allowed his colls, damages, and etpences, 1^6. 
only anfwerable for fraud or grofs negleft, 197. 

198. 
when guilty of a breach oF truft In joinln* |o derfroj con- 
tingent remaindet^, 198. 
when he ought to join with ceftuique xm^ t9 bar th«^ 

entaii, 19$. 
when and How he ought to conyjpy, 198 to 2Qft. 
whether an adlton at law will lie againft him, 

^ESPASS. (Vide ENTRY.) 

USURIOUS CONTRACT. (Vide ANNUITY.^ - 

PSE, 

and ofufrpdt in the fiyil kw, 9. 

clefinilion of, 6, 7 . 

jdiftinguiAied from a truft, 7: 11 tiO 14. 

nature of it before i R. j. ap, 21. 

Ij^etber it might havfi been limil^ upon a term for yeais, 

321047. 
ali^able, 35. 41. 
not cttendabie, 41. 83. 
not colluGveor covinous, la. 41, 
devifabie, 41. 80. 
pofleflio fratris of it» 41. 8q. 
could only be litnited out of Xhk (^ifiu df fec»feps in fee 

before 27 H. 8. 46. 
king could not fhv&d feifed ti> it, 4i. 

■ ■ ■.•••' use;, 



I 


I 


• ' 


^ 


I'M pr E X* 

tJSB, (iontinUsd.) 

confideratioD t6raife it, 69 tO 78. 
who could ft&nd feifedtq it, 65 to 6r8. 
who couhd be ctduique nib, 69, 69. 
6ul of what things, and by what inftnjihciiK It mig!it 
arife, 78, 79, logr. n$, uy. t%^, 174. aja- 3461a 

350-. 
defcendible, 79. 

was not fubject tp. dower or cuFtcfy, 8^3. 

Hot lubjedl to wwdfhipi, reliefs, niarrfeges, &c. 83, 

.84. ^ ■ 

cnfued the natnre of the lairf, 84, 85. 

differed in many ifefpedt from cafes of poflefllon,- 8j, 

86. 

limited upon a contingency, 8§. 
inconveniences of, 87, 88. 
iJv'hether ftatute 27 H. 8. intended to deftroy ufes, 9^, 

96. / 

ftatute 27 H. 8. did not deftfoy ufes, 9B to 99. 
refulting, 97 to 105. i^j, 124. 13210 137.204. 230. 

354- 
refulting executed by the ftatute, 96, to loa. 123.' 

1 24. 
what and how executed by the ftatute, 106 to 127. 
who may ftand feifed to it fm<*c the 27 H. 8. 109 to 

114. 
^Ould not be of a greater cftate, than the feiCn oiK of 

which it was to arife, 114, 115. 36810 370. 
the words truft, confidence, and intent may create it, 14. 

117 to 1 19. . 
when and whett not changed, 1 19 to 124. 317 to 319. 
rents conveyed to ufe^ jwecuted by 27 H. 8. 12410 

^ whether the-liraitation and creation of eftates br wa/ r.c 

I ufe agree with or differ from the rules of the coaimctt 

kw, 127 to 155.. / 

the" do^rine of ules enables a man to .convey to %afelf, 

1*28, 129. 
lecondary, oriliifting, 132 to 1419. 218. 316 to 328. 
fecondary, or ihifting, whether barrable, i44*'io 148. 

2it8. 

do€ti ine of ufes has made an alteration in the arxient Wv;s 

of remitttfr, 1 50 to 1 54. 
who may declare a ufe, 157 to 160. 
the manner of declaring it, 160 to 1 6$. 
what a good declaration, 160 to 167. 


\ 


1 W i> E J() 

tJSC, fetHtikutJ) 

What not executed hj 17 H. 8. 16B to 17;. 

in contingenc)-, 168 (o 174. 

covenani by a bargainee for 1 valuable cofiiideratioit tnF- 

^ciencto change it, 317 to 519. 
pleading, 9910 101. 371 10374. 

Warranty, 

rekafewitb, 328. 378. 

annexed to a ^gain Jiod Tale, 53 i. 

Waste, 319. 33i. ' ^ 
Writ. 

•f Ctnla matrimonii pneloctiti, 9^ 
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